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MINIDOKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, J essica Smith
Defendant.

§

§
§
§
§

Minidoka County District
Court
Judicial Officer: Tribe, Michael P.
Filed on: 09/25/2018
Case Number History:
Appellate Case Number: 47304-2019
Location:

C..1<S£ I\F0R\-IATIO \

Bonds
Cash Bond #Deposit for Clerk's record
Posted Cash
I0/29/2019
Counts: I

AA- All Initia l District Co urt
Case Type: Filings (Not E, F, and HI )

$650.00

Case 08/21/2019 Appealed Case Status: Supreme Court Appeal

Cash Bond $20,270.00
10/15/2019
Posted Cash
Counts: I
Transcript Bond
9/26/2019
9/26/2019
8/21/2019
Counts: I

$300.00
Converted
Converted
Posted Cash

CASE ASSIG.\',,IE\T

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV34- 18-00756
Minidoka County District Court
0 1/1 4/2019
Tribe, Michael P.

Lead Attorneys
Plaintiff

Owen, A nita Rose
Pro Se
Pro Se
208-430-7l44(W)

Owen,Carl E

Defe ndant

Smith, Derik L

Chisholm, Donald J.
Retained
208-678-9181 (W)

Smith, Jessica R

C hisholm , Donald J.
Retained
208-678-918 I (W)
E\ £:\TS & ORDERS OF TIIE COi RT

0.\T£

09/25/2018
09/25/20 18

Initiating Document - District

'ffl Complaint Filed
Civil Complaint for Trespassing and Suit for Damages and Relief

09/25/2018
09/ 25/2018

ffl Summons Issued
Summons
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MINIDOKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
Smith, Derik L
Served: 09/25/2018
Smith, Jessica R
Served: 09/25/2018
09/26/2018

'§ Affidavit of Service
- D.S. served 09125/ 18

09/26/2018

Ill Affidavit of Service
- J.S. served 09125/18

10/0 1/2018

ffl Notice of Appearance

10/02/2018

ffl Notice of Hearing

10/02/2018

'fflMotion
Defendant's Motion/or more Definite Statement and Motion to Strike

10/03/2018

ffl Brief Filed
Defendant's Briefin Support ofMotion for more Definite Statement and Motion to Strike

10/05/2018

ffl Response
to Defendant's notice ofhearing and motion and Brieffor More Definite Statement and Motion
to Strike

10/17/2018

10/29/2018

ffl Motion and Affidavit for Entry of Default CAO CV 7-1
ffl

Motion Hearing ( 11 :30 AM) (Judicial Officer: Brody, Jonathan
P. ;Location: District Courtroom I)
Defendant's motion for more definite statement and motion to strike
Need l hour

10/29/2018

ffl Notice of Hearing

10/29/2018

ffl Court Minutes

10/29/2018

~ Order (Judicial Officer: Brody, Jonathan P.)
Denying and Granting in part Defendant's motion for a more definitive statement and motion
to strike

10/29/2018

ffl Order (Judicial Officer: Brody, Jonathan P.)
Denying plaintiff's motion/or a default judgment

10/30/2018

mAmended Complaint Filed

10/30/2018

~ Notice and Agreement Re: Purchase of Audio

10/30/2018

ffl Notice of Hearing

11/01/2018

fflorder
Re: ADR
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MINIDOKA COUNTY DISTRICT C OURT

CASE SUMMARY
CASE No. CV34-18-00756
11/06/2018

~Answer
to Amended Complaint and Counterclaim

11 /08/20 18

~Motion
Defendant's Motion for Order Allowing Survey of Plaintiff's Property

11/09/2018

'fl Response
Plaintiff's response In Opposition to Defendants Motion for Order Allowing Survey of
Plaintiffs Property

11/13/20 18

ffl Notice of Hearing

11 /1 4/20 18

ffl Response
Plaintiff's response to Defendant's Answer to Amended Complaint and Plaintiff's Answer to
Defendant's

I l/ l6/20l 8

'ffl Response
Plaintiff's Response in Opposition to Defendant's November 13, 2018 "Notice of Hearing"

11/19/2018

'ffl Opposition to
Deffendants Notice of Hearing Corrected pg. 2

11/27/2018

fflorder
Joinder order

11/27/2018

ffl Motion
Plaintiffs Motion for Joinder ofParty

12/03/2018

~ Motion Hearing ( 11:30 AM) (Judicial Officer: Brody, Jonathan
P. ;Location: District Courtroom I)
Motion/or survey & objection. Will need 30 mins.

12/03/2018

'ffl Court Minutes

12/03/2018

ffl Order (Judicial Officer: Brody, Jonathan P. )
denying motion for survey and ordering mediation

12/03/2018

~ Notice of Hearing

12/14/2018

ffl Subpoena

12/ 14/2018

Subpoen a
Owen, Carl E
Unserved
Owen, Anita Rose
Unserved
Smith, Derik L
Unserved
Smith, Jessica R
Unserved
Chisholm, Donald J.
Unserved
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Ml lDOKA COUNTY DISTRICT C OURT

CASE SUMMARY
CASE No. CV34-18-00756
12/17/20 18

12/24/2018

~ CANCELED Scheduling Conference (10:30 AM) (Judicial Officer: Brody, Jonathan
P. ;Location: District Courtroom I)
Vacated
and discuss mediation options (will need 30 minutes)
also will discuss Plaintiffs Motion for Joinder ofParty

ffl Motion
for Order requiring survey ofdefendants and plaintiffs property in dispute

12/26/2018

~Notice of Hearing

0 1/03/2019

fiJ Report to the Court
Report ofMediator RE: Settlement Conference Held on December 20, 2018

01/14/2019

01/14/2019

'ffl

Motion Hearing (10:00 AM) (Judicial Officer: Brody, Jonathan
P. ;Location: District Courtroom 1)
Plaintif]'s motion for survey - Will allow 30 minutes for hearing

ffl Objection
to Motion ofPlaintiffs for Survey and Renewal of Motion to Allow Defendants to Survey
Plaintiffs' Property

0 1/14/2019

ffl Order of Voluntary Disqualification

01/14/2019

ffl Court Minutes

01/15/2019

ffl Notice and Agreement Re: Purchase of Audio
CD

01 /22/2019

fflNotice
of Withdrawal of Motion for Order Requiring Survey of Defendants and Plaintiffs Property in
Dispute

01 /22/2019

ffl Order of Assignment - Administrative

01 /22/2019

ffl

01 /23/2019

fflAmended

otice of Hearing

Notice of Hearing

0 1/23/2019

ffl Notice of Taking Deposition Duces Tecum
Carl £ Owen

01 /23/2019

~ otice of Taking Deposition Duces Tecum
ofAnita R. Owen

01 /29/2019

ffl Notice of Service of Discovery Requests

01 /30/2019

~ Notice of Service of Discovery Requests

02/04/20 19

fil Status Conference (9:00 AM)

(Judicial Officer: Tribe, Michael
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M INIDOKA Comrrv DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
P. ;Location: District Courtroom I)
Amended Notice of Hearing

02/04n0 l9

ffl

CANCELED Status Conference (10:30 AM) (Judicial Officer: Brody, Jonathan
P. ;Location: District Courtroom I)
Vacated

02/04n0l9

ffl Court Minutes

02/04/2019

ffl Notice of Hearing

02n 1no19

02/15n0t9

ffl

CANCELED Status Conference (9:00 AM) (Judicial Officer: Wildman, Eric
J. ;Location: District Courtroom I)
Vacated

ffl Notice of Hearing
SmithDerikNoticeofHearingMarch

02/19n0 l9

ffl Miscellaneous
Plaintiffs Renewed Response in Opposition to Defendants Renewed Motion /or Order Allowin
Survey of Plaintiffs Property

03/1 1/2019

fil

Motion Hearing (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom I)
Renewed Motion Regarding Survey for Plaintiffs Property

03/ l ln0 l9

ffl Court Minutes

03/ 11/2019

ffl Notice of Hearing

03/12/2019

ffl Order
allowing survey and prohibiting removal ofsurvey markers

04/15/2019

Gj Scheduling Conference (9:00 AM) (Judicial Officer: Tribe, M ichael
P. ;Location: District Courtroom I)

04/15/2019

im Court Minutes

04/ 15/20 19

ffl Notice of Hearing
for Motion ofSummary Judgment

04/ 15/20 19

ffl Notice of Hearing
- Pretrial and Jury Trial

04/ 19/2019

~ Motion for Summary Judgment

04/ 19/2019

ffl Brief Filed
in Support ofmotion for Summary Judgment

04/1 9n0 t 9

~

Statement
ofGenuine Material Facts not in Dispute
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MlNIDOKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
04/19/2019

~ Notice and Agreement Re: Purchase of Audio

04/22/2019

~ Scheduling Order, Notice of Trial Setting and Pretrial Order

04/26/2019

ffl Motion for Summary Judgment
Defendant's

04/26/20 19

ffl Affidavit
of Derik L. Smith

04/26/2019

ffl Affidavit
ofRuth S. Bailes

04/26/2019

ffl Affidavit
ofSusan Allan

04/26/2019

ffl Affidavit
of Lavonna Staker

04/26/2019

'ffl Affidavit
of Trevor Reno

04/26/2019

~

Affidavit
ofJanice West

04/26/2019

~

Affidavit
ofDiana Rodriguez

04/26/2019

ffl Declaration
of D. Lind Garner

04/26/2019

ffl Published Deposition
Excerpts from Deposition ofCarl£ Owen in Support of Defendant's Motion/or Summary
Judgment

04/26/2019

~ Brief Filed
Defendant's in Support of Motion for Summary J udgment

04/26/2019

ffl Declaration
of Mary Ann Dureau

05/02/2019

ffl Response
Plaintiffs in Opposition to Defendants' Motion for Summary Judgment

05/06/2019

ffl Motion
for Leave to File an Amended Complaint Adding a Clain/or Punitive Damages

05/06/2019

ffl Response
Plaintiff's Response in Opposition to Defendant's Briefin Support ofSummary Judgment

05/ 10/2019

ffl Motion
PAGE 60F 11
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MCNIDOKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CV34-18-00756
to strike Affidavit of David I. Nichols

05/10/2019

ffl Published Deposition
Second Excerpts from Deposition of Carl E. Owen

05/13/2019

'ffl Response
PlaintiffResponse in Opposition to Defendants Motion to Strike David l. Nichols Affidavit

05/1 3/2019

ffl Brief Filed
Defendant's Briefin Opposition to the Plaintiff's Motion for Summary Judgment

05/13/2019

ffl Affidavit
Second Affidavit ofDerik Smith

05/17/2019

~Reply
Plaintiff Reply to Defendants Brief in Opposition to Plaintiffs Motion for Summary Judgment

05/20/2019

ffl Opposition to
Amended Defendant's Opposition to the Plaintiff's Motion for Punitive Damages

05/20/2019

ffl Opposition to
Defendant's Opposition to the Plaintiff's Motion for Punitive Damages

05/23/2019

~Reply
Plaintiff's Reply to Defendants' Opposition to Plaintiffs' Motion for Punitive Damages and
Request to Dismiss

05/24/2019

fflMotion
PlaintiffMotion for Injunctive Relief

06/03/2019

fflMotion
Defendant 's Motion to Amend Answer and Counterclaim

06/03/20 19

ffl Opposition to
Defendant's Opposition to Motion for Injunctive Relief

06/03/20 19

ffl Notice
Defendant's Notice of Disclosure ofExpert Witness

06/07/2019

ffl Response
PlaintiffResponse in Opposition to Defendants Motion to Amend Answer and Counterclaim

06/10/2019

~ Motion for Summary Judgment (9:30 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom I)

06/10/2019

ffl Court Minutes

07/08/2019

~ Notice of Service of Discovery Requests

07/29/2019

ffl Memorandum
Plaintiff's Pre-trial
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MINIDOKA Cou TY DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
07/29(2019

ffl Memorandum
Decision granting Defs motion for SIJ

08/06/2019

~ Memorandum of Costs & Anomey Fees

08/06/2019

ffl Affidavit in Support of Motion
for Costs ofAttorney Fees

08/09(2019

08/ 12/2019

08/13/2019

fflJudgment

ffl

CANCELED Pre-trial Conference (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom I)
Vacated

ffl Objection
Plaintiff's Objection to Defendant's Memorandum of Fees and Costs and Atty Fees

08/ 13/2019

ffl Motion
Defendants' Motion to Amend Judgment

08/13(2019

'ffl Memorandum In Support of Motion
to Amend Judgment

08/ 14/2019

~ Notice of Hearing

08/14(2019

~ Notice of Hearing
Notice of Hearing on Defendant's Motion to Amend Judgment

08/14(2019

ffl Response
Plaintiff's Response in Opposition to Defendant's Motion to Amend Judgment

08/ 16/2019

08/21/2019

~Response
Plaintiff's Response to Defendant's Memorandum in Support of Motion to Amend Judgment

'ffl Appeal Filed in Supreme Court
Notice ofappeal

08/21/2019
08/22(2019

08/22(20 19

Bond Posted - Cash
~Response
Response to Plaintiffs' Objections to Defendants' Memorandum ofCosts and Attorney Fees

'ffl Notice of Hearing
Notice of Hearing on Plaintiffs' Objections to Defendants' Memorandum ofCosts and Attorney
Fees

08/30/2019

fl! Supreme Court Document Filed-Misc
Clerk's record and reporter's transcripts due date set

08/3 lfl0 19

~ Reporter's otice ofTranscript(s) Lodged
6-/0-/9 Motion hearing

PAGE 80F 11
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Ml IDOKA

Cou

'TV DISTRICT COURT

CASE SUMMA RY
CASE No. CV34-18-00756
08/3 1/2019

~ Transcript Lodged
6-10-19 Motion hearing

09/06/2019

~

09/09/20 19

@ Status Conference (9:00 AM)

Affidavit
Plaintiff's Affidavit Regarding Defendant's Noticed Hearing on August 9, 2019 on Defendant's
Motion to Amend Judgment

(Judicial Officer: Tribe. Michael
I)
Courtroom
District
P. ;Location:
Regarding Objection and Motion hearing to amend Judgment.

09/09/20 19

ffl Court Minutes

09/ 10/20 19

'ffl Letter
Dated: September JO, 20/9

09/ 11/2019

09/ 12/2019

CANCELED Jury Trial (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom I)
Vacated

fflorder
Amending Judgment

09/ 12/2019

fflorder
Memorandum Decision Awarding Costs and Attorney Fees to Defendants

09/12/20 19

ffl Amended Judgment

09/12/20 19

ffl Letter
Dated: September 12, 2019

09/ 13/2019

ffl Motion
to Correct or Modify the Record

09/ 13/2019

fil Transcript Lodged
3-1 /-/9 Motions hearing

09/13/2019

~ Transcript Lodged
/0-29-18 Motions hearing

09/25/2019

i!iJ Reporter's

09/25/2019

~ Transcript Lodged

otice ofTranscript(s) Lodged
12-3-18 Motion Hearing

/2-3-/8 Motion hearing
09/26/2019

~ Bond Converted
- Partial conversion payment for transcript on appeal to Sabrina Vasquez

09/26/2019

I, Bond Converted

Partial conversion payment for transcript on appeal to Becky Martin
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M INIDOKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
09/27/2019

~Order
RE: Motion to Correct or Modify the Record

09/27/2019

~ Writ Issued
Writ ofExecution

09/30/20 19

ffl Amended Notice of Appeal
Plaintiff's Amended Notice ofAppeal

09/30/2019

llMotion
for Stay of Proceedings to Enforce an Amended Judgment ofSeptember 12, 2019

10/07/20 19

ffl Response
Defendants' Response to Plaintiff's Motion/or Stay Order

10/08/2019
10/08/2019

10/09/2019

ffl Notice of Hearing
Supreme Court Document Filed-Misc
Clerk's record and Reporter's transcript due date reset

'fflReply
to Defendants' Response to Plaintiffs' Motion to Stay

10/ 15/20 19

ffl Bond Posted - Cash
$20,270.00 posted by Carl Owen in support ofmotion/or stay

10/15/2019

fflResponse
Defendants' Supplemental Response to Plaintiffs' Motion/or Stay Order

10/ 17/2019

&1l Transcript Lodged
Motion hearing 9-9-19

10/ 17/2019

~ Reporter's Notice ofTranscript(s) Lodged

10/28/2019

mResponse
Plaintiffs' Response to Defendants' Supplemental Response to Motion/or Stay

10/29/2019
10/30/2019

Bond Posted - Cash

fflorder
Denying Plaintiff's Motion/or Stay of Proceedings

10/31/2019

'fflMotion
for Permission to Appeal Order Denying Plaintiff's Motion/or Stay ofExecution ofAmended
Judgment

11/01/2019
11/01/2019

11/04/20 19

Case Summary

'ffl Notice of Hearing
CANCELED Motion Hearing (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom I)

PAGE I0OF 11
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MINIDOKA Cou TY DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
Vacated
Plaintiffs motion/ or stay

11/04/2019

ffl

Status Conference (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom 1

DAT£

Defendant Smith, Derik L
Total Charges
Total Payments and Credits
Balance Due as of 11 /1/2019

140.25
140.25
0.00

Plaintiff Owen, Carl E
Total Charges
Total Payments and Credits
Balance Due as of 11/ 1/2019

356.00
356.00
0.00

Plaintiff Owen, Carl E
Civil Cash Bond Account Type Balance as of 11/1/2019

115.50

Plaintiff Owen, Carl E
Civil Cash Bond Account Type Balance as of 11/ 1/2019

20,270.00

Plaintiff Owen, Carl E
Civil Cash Bond Account Type Balance as of 11/1/20 19

650.00
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Plaintiffs, Pro se
Carl Eric Owen and Anita R. Owen
276N125W
Rupert, Idaho 83350
Phone: 208-430-3206

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Carl E. Owen and Anita R. Owen
(Husband and Wife) Pro Se
Plaintiff,

) Case. No.

C.,\/30--\ 5-76Lv

)

) Civil Complaint for Trespassing and
Suit for Damages and Relief
)
)

-vs-

)
Derik L. Smith and Jessica R. Smith
(Husband and Wife)
Defendant.

JURY TRIAL DEMANDED

)
)
)

I. FACTUAL AND PROCEDURAL BACKGROUND
1.

On or about November 7, 1979 William C. Nichols and Eva Nichols, husband and wife,
conveyed+ 3.09 acres to David I. Nichols and Jackie Lynn Nichols, husband and wife, with
a Warranty Deed. The Warranty Deed states: "said premises are free from all
encumbrances and that they will warrant and defend the same from all lawful claims

whatsoever".

(Exhibit 1)

1
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2.

On or about September 4, 2008 the Bankruptcy estate of David I. Nichols conveyed the
+3.09 acres described in the Warranty Deed of November 7, 1979 (paragraph I above) to
Carl E. and Anita R. Owen by way of a Bankruptcy Trustee Deed. (Exhibit 2)

3. On or about March 23, 2018 Desert West Land Surveyors was contracted by Westerra Realty
to survey a 27.48 parcel ofland to the south of Plaintiff's land. The survey states:
"TIITS SURVEY WAS COMPLETED BY THE SURVEYOR WITHOUT THE BENEFIT OF A TITLE
POLICY, TITLE COMMITMENT OR ANY OTHER FORM, TITLE SEARCH, EASEMENTS,
ENCUMBRANCES AND OTHER SPECIAL EXCEPTIONS TO THE PROPERTY HAVE NOT BEEN
PROVIDED TO OR RESEARCHED BY THE SURVEYOR. TillS SURVEY WAS NOT COMPLETED
TO THE ALTA/ACSM STANDARDS. SURVEYED PROPERTY IS SUBJECT TO ALL EASEMENTS
AND ENCUMBRANCES AND ANY OTHER SPECIAL EXCEPTIONS CURRENTLY EXISTING OR
OF PUBLIC RECORD." (Exhibit 3)

4. Shortly after the March 23, 2018 survey, Plaintiff observed Defendant (Derik Smith) placing
a T post at the 609- foot point of Plaintiff's 613.75- foot point east line of property.
Plaintiff's legal description describes the North line of Plaintiff's property as 176.6 feet (rec)
from the east point to the north point at the middle of the B-1 canal Defendant placed his T
post at the 153.6 foot south point instead of the recorded 176.6 foot point.
5. Plaintiff stated his objections to Defendant placing the T post as the placement was
incorrectly claiming part of Plaintiff's property. Along with two witnesses, Jesse Vaughn and
David Anderson, Plaintiff notified Defendant that his placement of the T post was in dispute
and that he was advised not to take further action until the dispute over the land claimed by
Defendant was settled. Defendant stated that he intended to build a fence along the disputed
boundary from the T post to the west NE ¼ section marker in the middle of 125W road to
prevent his children from getting into the B-1 irrigation Canal. Plaintiff advised Defendant of
the errors he was claiming in the east, south and north points of Plaintiff's property. (609'
vice 613.75"' at the east point of Plaintiff's land and 153.6' vice 176.6' (rec) to the north
point of Plaintiff's property). Defendant stated that he was claiming the land based on the
2
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survey of March 23, 2018 for which he claimed he paid. (Exhibit 3) Records reflect that the
survey of March 23, 2018 was paid for by the seller of the property purchased by the
Defendant. See paragraph 3 above that cites a disclaimer on the survey that states it was
conducted without a title policy, title search, was not researched by the surveyor and was not
completed to the ALTA/ACSM standards. In fact the survey only placed one survey marker
at the far east end of the Alfalfa field and was unable to locate the rebar marking the east end
of Plaintiff's land. Defendant placed a T post at the 609' east line of Plaintiff's 613.75 (rec)
east line. No survey stakes based on the March 23, 2018 survey were placed on Plaintiff's
front yard where Defendant erected a barbed wire fence on September 14, 2014 while the
dispute of the boundaries were ongoing and Plaintiff had posted "No Trespassing" signs.
6. Later, on or about April 9, 2018 Defendants purchased a tract ofland (an alfalfa field)
adjoining Plaintiff's land to the south from Mary Ann Dureau, Trustee of the Survivor's
Trust of the Community Property Trust under trust agreement dated November 5, 2006 by
way of a Warranty Deed. (Exhibit 4).
7. On or about April 21, 2018 until August 4, 2018 Plaintiff and Defendant and Defendant's
attorney, Donald Chisholm, began documented discussions regarding the disputed southern
land boundary dividing the two properties in dispute and Plaintiff's northern line boundary
line from the T post at the east end 609' point of Plaintiff's property north to the center of the
B-1 canal. On August 4, 2018 Plaintiff notified Defendant that he would no longer
communicate with him and that further communications would have to be made through his
lawyer which were conducted from August 4, 2018 until September 24, 2018. (Exhibit 6).
Plaintiff had posted the disputed area with "No Trespassing" and "Posted" signs until the
disputed boundaries between the two properties could be legally identified and resolved.

3

Page 15

Plaintiff's legal description and Defendant's survey cited different and opposing survey
coordinates. (Exhibit 6, page 4). After August 2, 2018. Plaintiff engaged in correspondence
with Defendant's attorney. (Exhibit 6, pages 26-37). Plaintiff advised Defendant on August
4, 2018 that he would no longer attempt to negotiate directly with him due to his threatening
and intimidating manner and that any further correspondence or settlement attempts must be
made through his attorney, Donald J. Chisholm. (Exhibit 6, page 26)
8. On or about July 17, 2018 Defendant hired Donald J. Chisholm to represent him in the
boundary dispute. (Exhibit 5) Intimidating threats to take the matter to Court were made by
both Defendant and his lawyer and Plaintiff agreed to settle the matter in Court if no
reasonable and fair resolution could be reached. Both Plaintiff and Defendant at that time
stated that they wanted a peaceful settlement but the threats of Court action hampered and
interfered with attempts to reach a satisfactory good faith resolution.
9. On August 15, 2018 Attorney Chisholm forwarded a letter to Plaintiff with a photograph
showing the disputed portion of Plaintiff's southern land boundary outlined in red and
colored in blue and proposed that Defendant Smith would quitclaim the land outlined in red
if Plaintiff met certain conditions. (Exhibit 7).
10. On August 21, 2018 Plaintiff forwarded responsive settlement proposals to Defendant's
attorney. Defendants attorney responded that he would forward the settlement proposals to
Defendants and get back with Plaintiff. He never responded to the August 21, 20 I &
proposals. (Exhibit 6, page 32)
11. On September 14, 2018 Plaintiff left his home at approximately 8:30 a.m. for a trip to Twin
Falls. While in Twin Falls Plaintiff received a call from his neighbor, Chief Deputy Sheriff
Dave Pinther, informing him that Defendant and Desert West Surveyors were on his property

4
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and placing surveyor stakes by his driveway and in his front yard. Plaintiff advised Deputy
Pinther that the disputed boundary was posted with No Trespassing Signs until the dispute
was settled. Deputy Pinther stated that it was a civil matter and he could not get involved.
12. On September 14, 2018 Plaintiff arrived in Rupert at 3:00 p.m. and filed a Trespassing
Complaint against Defendant at 3:11 p.m. (Incident No. 01-2018-01147) (Exhibit 8)
13. On September 14, 2018 at approximately 3:30 p.m. Plaintiff arrived home at 276N 125W,
Rupert, Idaho and found a barbed wire fence had been erected starting at his driveway and
extending east through Plaintiff's front yard to Plaintiff's posted No Trespassing Signs.
14. Plaintiff called the Sheriff's Office and requested they dispatch an officer to come to his
home and stop the trespassing and erection of a barbed wire fence through his property. Two
Deputies were dispatched and they questioned Plaintiff and Defendant. Both stated that
despite Plaintiff's having posted No Trespassing Signs that they could do nothing. They
stated that Chief Deputy Pinther had already concluded that the dispute was a civil matter
instead of a trespassing issue.
II. BASIS OF JURISDICTION

The Fifth Judicial District Court has jurisdiction to hear and rule on civil complaints, relief
requests and damages in excess of $10,000. It has jurisdiction over ( 1) Original civil, personal
injury and other tort, contracts, domestic relations, and habeas corpus. (2) Original criminal,
felony, and postconviction review. (3) Appeals from magistrate division and state agencies and
boards.
ill. DISCUSSION/STATEMENT OF THE CLAIM
I. Defendant, Derik: Smith, placed a marker (T post) on Plaintiff's property shortly following a

March 23, 2018 survey. (Exhibit 3) He stated to Plaintiff in front of two witnesses that he
intended to fence from the T post to the NE ¼ section marker located in the middle of 125W
5
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road to keep his children from getting in the B-1 Canal. Plaintiff informed Defendant, Derik
Smith, that his marker was in error and that he was placing the claimed placement of the T
post and survey marker in dispute and advised Defendant Smith to take no adverse action
regarding the property boundaries in dispute until the dispute was resolved. The surveyor
placed a survey marker at the 609 foot point of Plaintiffs east boundary line. He was unable
to locate the rebar marking the 613.75 true point of Plaintiff's east boundary line. The placed
T post at the 609 foot point of Plaintiff's east boundary cut off approximately 23 feet of
Plaintiffs east to north boundary as the T post was placed at the 153 foot point instead of the
true 176.6 foot point described in Plaintiff's legal description.
2. Plaintiff and Derik Smith engaged in discussions in an attempt to peacefully resolve the
boundary dispute until July 15, 2018 when Defendant's lawyer, Donald Chisholm, advised
that he was representing Defendant in the land/boundary dispute. Proposals for resolution
were then exchanged with both Defendant and his lawyer until August 2, 2018 when
Defendant Smith became uncooperative, threatening and unwilling to continue good faith
resolution attempts. Plaintiff advised Defendant Smith that he would no longer communicate
with him and that further communications would have to be made through his lawyer.
3. Plaintiff submitted counter proposals for resolution to Defendant's attorney on August 21,
2018 and did not receive any further correspondence or a response to Plaintiff's resolution
proposals from Defendant's attorney, Donald Chisholm.
4. Plaintiff was in Twin Falls when he was notified by phone on September 14, 2018 by his
neighbor, Dave Pinther, Chief Deputy Sheriff, that a surveyor and Defendant Smith were on
his property placing survey stakes by Plaintiff's driveway and on Plaintiff's front yard.
Plaintiff advised Deputy Pinther that the property boundaries were in dispute and that he had

6
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posted No Trespassing signs until the dispute could be resolved. Plaintiff stopped on the way
home and filed a trespassing complaint with the Sheriff's Office in Rupert, Idaho. (Exhibit

ID
5. When Plaintiff arrived at his home, he found Defendant Smith on his front yard erecting a
three-strand barbed wire fence which was encompassing Plaintiff's riding lawn mower, a
moving dolly and other tools, equipment and materials belonging to Plaintiff along with
several metal fence posts. Plaintiff told Defendant Smith to stop immediately and he refused
to do so. Plaintiff informed Defendant Smith that the dispute was still being contested and
asked if Defendant had spoken to his lawyer regarding erecting a fence inhibiting Plaintiff's
driveway and front yard. Defendant Smith told Plaintiff in front of Plaintiff's wife that his
lawyer had advised him to erect the fence. Plaintiff notified Defendant Smith that he was in
violation of posted No Trespassing signs and Smith continued to erect the barbed wire fence.
6. Plaintiff called the Sheriff's office and requested that they dispatch an officer to come out
and stop Defendant Smith from continuing to build a barbed wire fence through Plaintiff's
front yard. Two Deputies from the Sheriff's Office arrived and stated that Chief Deputy Dave
Pinther had told them that the no trespassing complaint filed was a civil matter. They refused
to have Defendant Smith stop erecting the fence until the disputed boundary lines could be
settled in Court. (Exhibit 8)

IV. SUPPORTING FACTS/ATTACHMENTS
1. Plaintiff's property was once part of a large parcel ofland owned by William C. Nichols and

Eva Nichols. They split up and sold individual parcels of which one they conveyed by
warranty deed to their son, David Nichols (Plaintiff's current property). Plaintiff purchased
David Nichols property through his Bankruptcy Estate. (Exhibit 2) At the time that David
Nichols purchased the property, now belonging to Plaintiff, the property to the south of
7
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Plaintiff's land now belonging to Defendant was and still is separated by a decades old berm
which was recognized and accepted as the boundary line between the two properties. The
berm was put in place to stop Defendant's irrigation water from going onto Plaintiff's
property and to protect Plaintiff's land from irrigation water from Defendant's alfalfa field
which at that time was ditch irrigated. Since the boundary dispute arose Plaintiff stopped
watering his property to the east to avoid an issue based on Defendant claiming property
north of the berm. Plaintiff has water rights to water his property and had done so for over
ten years. His irrigation water was stopped by the berm and did not flow into Defendant's
alfalfa field to the south of Plaintiff's property. As a result of Plaintiff not irrigating the east
portion of his property, the land has dried and deteriorated and weeds and alfalfa plants have
overtaken the east portion of Plaintiff's land. Plaintiff will have to cultivate and replant his
east property once the boundary dispute is settled.
2. For several decades the currently disputed strip ofland between Plaintiff's and Defendant's
property was maintained, irrigated by Plaintiff and the previous owner's water rights, mowed
and kept in good condition. The previous owner of Plaintiff's property planted a row of trees
from the 125W road through Plaintiff's land. These trees are now encompassed by
Defendant's illegal barbed wire fence and his erroneous surveyor stakes placed on Plaintiff's
property on September 14, 2018. A garden spot now in dispute was cultivated, irrigated and
harvested by Plaintiff and the previous owner for decades openly and notoriously without
any objections from the previous owners of the Alfalfa field. Existing mature grape vines by
Plaintiff's garden spot were cared for and harvested every year for decades and are now part
of the disputed boundary and partially encompassed by the barbed wire fence. During the

8
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erection of the barbed wire fence by Defendant, the wire run fence for the grape vines that
had been in place for decades was cut and fenced off by Defendant.
3. At the time Defendant Smith erected a T post at the east end of Plaintiff's property, he was
clearly trespassing without permission from Plaintiff and claiming land in dispute based on
differing legal descriptions of which he was made aware. His own survey of March 23, 2018
stated that it was made without research by the surveyor, without benefit of a title search and
did not meet ALT AlACSM standards. (Exhibit 3)
4. When Plaintiff became aware that Defendant was claiming a portion of his property he
researched and found an irrigation pipe running through his driveway from the west end of
his property to the North up to a head gate at the B-1 Canal. Further research found that the
deeds Exhibit 1 or Exhibit 2 describing the legal description of Plaintiff's property were
free from any encumbrances. The only right-of ways were the standard road right of way for
125W road and a Irrigation Canal right of way belonging to MID Water. Neither Defendant
nor the previous owner of the property south of Plaintiff's property had a recorded right-of
way, easement or written permission for a water pipe running through Plaintiff's driveway
and his property. Defendant's Warranty Deed nor County records show any irrigation right of
way, easement or permission for Defendant's water pipe running under Plaintiff's land.
Plaintiff offered through Defendant's attorney to give a written permission to Defendant to
have and maintain the water pipe running through Plaintiff's property with certain conditions
in exchange for Defendant dropping all claims to Plaintiff's southern property boundary.
Neither Defendant nor his lawyer responded to Plaintiff's offer. (Exhibit 6, page 29-32)

9
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5. Citing a case on point with the present case, Weitz v. Green, 148 Idaho 851,863,230 P.3d
743, 755 (2010) the Supreme Court of the State ofldaho Docket 44887 stated in a 2018
opinion:
In Weitz, owners of neighboring properties were in dispute as to ownership of land
along the common border of two adjacent properties. Weitz, 148 Idaho at 856,230
P.3d at 748. During the dispute, one party entered the contested land and built a fence
in place of a dilapidated fence.
The Court, (quoting Menasha Woodenware Co. v. Spokane Int'/ Ry. Co. 19 Idaho
586,593, 115 P. 22, 24 (1911)) However, we stated, when the appellants entered the
tract of contested land and constructed the fence, they "were not committing an
innocent mistake in re-entering the property, cutting down vegetation and erecting a
fence. They had notice from the [respondents] that the property was in dispute." This
Court went on to say"that it strongly disfavors the resort to forceful self-heip m
resolving property disputes." Id. Ultimately this Court determined the Appellants
acted willfully and intentionally and, and were thus guilty of trespass and liable for
treble damages under Idaho Code section 6-202. Id
6. Defendant and his attorney acknowledged that the survey of March 23, 2018 and property
claimed by Defendant was in dispute and were engaged with Plaintiff in efforts to settle the
disputed property boundaries which Plaintiff posted with "No Trespassing" signs until the
dispute could be resolved. While negotiations were underway to resolve the dispute,
Defendant willfully and intentionally entered onto the posted property and erected a hostile
barbed wire fence unlawfully taking a large portion of Plaintiff's property. The fence is well
to the north of the claimed boundary of the Defendant based on the March 23, 2018 survey.
(Exhibit 3 and Exhibit 6, page 4) Both parties acknowledged that if the dispute could not be

settled informally, that the matter would be settled by the Court. Plaintiff was prepared to
defend his property in Court if the dispute could not be settled out of Court. Plaintiff made
good faith efforts to resolve the dispute. Defendant's unlawful actions of trespassing and
erecting a hostile barbed wire fence has forced Plaintiff to elevate the matter to the Court in
order to protect and defend his property interests,
10
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V. RELIEF REQUESTED
Plaintiff requests damages, to be proven in Court, caused by Defendant's unlawful actions in
excess of $35,000 and such other relief as the Court may see fit. Damages include but are not
limited to Defendant unlawfully seizing a portion of his land, depriving Plaintiff of real and
personal property, willfully trespassing onto his land in violation of Idaho Code 6-202 and
placing a hostile barbed wire fence on Plaintiff's land on September 14, 2018. Defendant's
unlawful actions caused severe damage to Plaintiff's eastern portion of his property and
significantly reduced Plaintiff's property value. Defendant ignored Plaintiff's posted "No
Trespassing" signs and on September 14, 2014 fenced off a large portion of Plaintiff's land
beginning at Plaintiff's driveway and extending east to Plaintiff's posted "No Trespassing" signs
knowing that the disputed boundary lines had not been settled. Defendant by unlawfully fencing
and taking Plaintiff's property along with his tools, trees and equipment while negotiations to
settle the disputed land were ongoing severely affected Plaintiff and his family from being able
to enjoy and safely use their land and property. Plaintiff further requests that the Court require
the unlawful and offending barbed wire fence be removed at Defendants expense as a threshold
issue until the disputed boundaries can be settled in Court.
VI. CONCLUSION

!. Defendant willfully and with malice on September 14, 2018 fenced off a portion of Plaintiffs
property that was clearly posted with "No Trespassing" and "Posted" signs thereby willfully
and intentionally violating Idaho Code 6-202. See (Exhibit 6, page 4)
2. The use of a barbed wire fence was unnecessary and hostile as the disputed land being
claimed by Defendant was marked with surveyor wooden stakes with pink markers. Plaintiff
has pets and frequent guest that could easily suffer injuries by the barbed wire fence.
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3. The unlawful barbed wire fence was challenged on September 14, 2018 when Plaintiff told
Defendant to stop the construction of the fence through his front yard. Defendant stated in
front of Plaintiffs wife that his attorney, Donald Chisholm, had instructed him to erect the
fence and refused to stop erecting the fence. Plaintiff left a phone message for Defendant's
attorney asking if he had instructed Defendant to erect the barbed wire fence and received no
reply from Defendant's lawyer. Plaintiff followed up with written correspondence and
Defendant's attorney has not answered whether he did or did not instruct Defendant to erect
the hostile barbed wire fence on disputed property. (Exhibit 6, page 36)
4. Plaintiff had previously filed a "No Trespassing" complaint with the Sheriffs office in
Rupert, Idaho. See (Exhibit 8) When Plaintiff arrived home from filing Exhibit 8, he found
Defendant in the process of erecting the barbed wire fence beginning at his driveway and
extending east through his front yard to the posted no trespassing signs.
5. Plaintiff reported the unlawful actions of Defendant erecting a fence on Plaintiffs property to
the Sheriffs office and two deputies came to the scene while Defendant was in the process of
erecting the barbed wire fence and told Plaintiff that they could not stop Defendant from
erecting the fence as their Chief Deputy Pinther considered the issue a "civil" matter.
Plaintiff pointed out that his property was posted with "No Trespassing" signs and the
Sheriffs deputies still refused to stop Defendant from erecting the barbed wire fence.
{Exhibit 6, page 4 and Exhibit 8)
6. The barbed wire fence unlawfully erected on September 14, 2018 by Defendant enclosed
Plaintiffs riding lawn mower and repair parts, gas cans (now missing), a moving dolly,
numerous work tools, trees planted in Plaintiffs front yard and several metal fence posts.
The fence enclosed Plaintiffs asparagus patch and a portion of his grape patch. In the
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process of erecting the fence, Defendant moved several rounds of walnut that were being
seasoned for woodturning. At Plaintiff's grape patch the wire that had been in place for
decades to allow growth of the grape vines was cut and a fence post holding the wire was
pushed over during the erection of the barbed wire fence. The tree which the south end offne
grape wire was attached was enclosed by the barbed wire fence as well as a portion of
Plaintiff's garden spot. On September 14, 2018 while Plaintiff was asking Defendant to stop
erecting the fence, he placed his hand on one of the fence posts that Defendant had erected.
Defendant told Plaintiff that his fingers on the fence post were "two inches over onto his
property and that he could charge Plaintiff with trespassing". Defendant placed a surveillance
camera pointed directly at Plaintiff's property (an invasion of Plaintiff' privacy). Throughout
the local area, Alfalfa fields are not fenced and especially not fenced with hostile barbed

wrre.
i'. The fence installed by Defendant over Plaintiff's objections has taken a large portion of
Plaintiff's front yard to the point where Plaintiff and his wife have difficulty turning vehicles
around without coming into contact with the barbed wire fence. The large post placed at the
beginning of Plaintiff's driveway inhibits Plaintiff and his visiting guests from being able 10
safely park by the driveway or turn vehicles around for egress and ingress.

Respectfully submitted,

e~ t Di.J ~

{}~

Jt

· ·

~

Carl E. Owen and Anita R. Owen
Po Box 723
276N 125W Rupert, Idaho 83350 Phone: 208-430-3206/208-430-7144
email: carleowen@.gmail.com
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FOR VALUE .RECEIVED WI:Z:.LI»rc. ,l!ICHOLS and:,EVA NICHOLS,
and wife, the ~rantors·, do her.,by grant, J:iarga:i.n, sell ·..
:, and- convey unto DAVIp I, MICHOLS and JACKIE LY_NN .. NICHOLS, i)usb,ind
and wife, wh::>s<, present address is 17i4. ·o Streeti Rupert, .Ida,ho ·
,I 83350, the Grantees, the following described 'premises, l'vcated .
i;n Minidoka. County, Idaho, to-wit:
'.'
·
·

.Jj •husband

I:

II'·
jl

1!

I!

·ji
1!

ii

Ii

r

i,1!

i
11

II!
i
I
1l

Part of t:]le NE¼ of S'ection i of Totilnship 9 . : .
South. Range 24 East ··of ·1:he Boi,:;e Merj.dian.
Beginning at the SW corner of th. NE!:iNE\i of ·
Section 7 of T, 9 s •. , R. 24 E. ,B.M •. , w;1ii:h.
point shall be the Point of Beginning. Thence
11. 89° ·09' E for 613. 75·. feet.tq a· point; Thence·
N 7° 10' 44" w.. for 174.93 feet (l"/6.6' Rec,) ·
to a point on the centerline of the B-1 Canal;
Thence N 74° 12' 43" t'I along said centerline
for 221.03 feet to a point; Thence s 88° .38'
49" W along s·aid·c~nterline for 378.22 .feet
. to .a point on the !/16th section line; T"nence·
S 0° 16' W along.said !/16th· section line
for 233.88 .feet t<>c.the Point of Beginning.
.
.

.

I

.1

--

Contains + 3. 09 ·acres and is subj.ect to a·
40.0 foot-wide· canal Ri•ght-of-Way, along· the
Nor-chem most. side and aiso·stibject.to a: 25.0
foot wide country ~oad Right~of-Way along
the West side.

''

TO HAVE AND. TO HOLD the said premises,. -with their
appurtenances unto the said Grantees. l:,)teir· heirs'-and. ,ass.i.grui : forever. And the said Grantors do hereby covenant to· and with
the Grantees that they are the o•mers·in fee·of said premises,·
' that said premises are free from _all enq-umbrances :an_d that the.Y
will_ warrant and. defend the same from all lawful claims·_whatscsve .,·
· .. ·
r
.
Subject to 1979 Real .Property Taxes and o. & M Assess:jl ments of the Minidoka Irrigation-District for 1979 •.
1
DATED this. -rt2J;..y of. Nove~er; 1979.
1
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·. 'William C. · Nichols.
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Eva Nichols
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Instrument # 498593
MINIDOKA COUNTY,

RUPERT, IDAI-IO
of.._, 2
Reaanled fo,: RUPERT LAND TITLE

M-2IIOI

OS:1,:14 No.

DUANE IMITH

Fee: I.DO

)

•1

Ex-otflcla RecoNler Depu1Y,c.___....1_o,11•,.:_:i.__ __

AFTER RECORDING RETURN TO:

1122228

BANKRUPTCY TRUSTEE'S DEED
GRANTOR: The bankruptcy estate of David I. Nichols aka David Ike Nichols, filed in
the United States Bankruptcy Court fur the District ofldaho, Case No. 08-40259 , by and
through its Chapter 7 Trustee, GARY-RAINSDON, whose address is PO Box 506, Twin
Falls, Idaho 83303.
L•
GRAN1EE:

Carle. & Anita R. Owen (Husband and Wife)

TRUE AND ACTUAL CONSIDERATION: $110,000.00
DATE: September 4, 2008
Grantor conveys to Grantee all of the Grantor's right, title and interest
in and to the real property described as follows:
Tax #24 in the NE ¼, NEI/4, Section 7, Township 9 South, Range 24 EBM,
Minidoka County, Idaho. Approximately 3.090 acres + or Also known as: Residence located at 276 North 125 West, Rupert. Idaho
TOWNSHIP 9 SOUTH, RANGE 24 EAST, BOISE MERIDIAN, MIDIDOKA
COUNTY, IDAHO
Section 7: That part of the NE¼, more particularly described as follows:
Beginning at the Southwest comer of the NE¼NE¼ of said Section 7, which point
shall be known as the True Point of Beginning; thence North 89°09' East for 613.75
feet to a point; thence North 7°10'44" West for I 74.93 feet (recorded as 176.6 feet) to
a point on the centerline of the B-1 Canal; thence North 74°12'43" West along said
centerline for 221.03 feet to a point; thence South 88°38'49" West along said
centerline for 378.22 feet to a point on the I/16th section line; thence South 0°16'
West along said I/16th section line for 233.88 feet to the True Point of Beginning.
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The Property and any improvements thereon are conveyed AS IS AND
WITHOUT REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, and by
recording this deed Grantee accepts the Property and improvements in that condition.
THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND
USE LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROPRIA1E CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES.
The Bankruptcy Estate of David I. Nichols

~~tid
Its: Chapter 7 Trustee

ACKNOWLEDGEMENT
STATE OF IDAHO )
) ss.
County of Twin Falls )
On this ~ day of September, 2008, before me, a Notary Public in and for said
State, personally appeared Gary L. Rainsdon, known or identified to me to be the person
whose name is subscribed to the within instrument as the Trustee of United States
Bankruptcy Court of the District ofldaho, and acknowledged to me that he executed the

same as such Trustee

CARISSA JACOBS
NOTARY PUBLIC
Sll\TE OF IDAHO

Notary Public fol<laiw
Residing in: Kimberly. Idaho
My commission expires: April
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13. 2012

March 23 , 2018
JOB# 12526-18Cl
WESTERRA REALTY SURVEY
PARCEL 1

L E GA L

DE S C R I P T I O N

Part of the E½NE¼ of Section 7 in Township 9 South , Range 24
East of the Boise Meridian, Minidoka County, State of Idaho.
Beginni ng at the Southwest Corner of the NE¼NE¼ of Section 7 in
T.9 S. , R.24 E ., B.M . said corner marked by a ¾n rebar which
shall be the Point of Beginning;
THENCE North 88 degrees 42 minutes 23 seconds East (N
89°09 ' E, Rec . ) for a distance of 609.94 feet (613.75 ', Rec.) co
a½" rebar;
., ... t
"-e"" W'.).,., ,.J
THENCE South 89 degrees 35 minutes 44 seconds East (S
89°09' E, Rec . ) for a distance of 228 . 73 feet (228.69 ', Rec . ) to
a ½" rebar ;
[ A:;;i,
THENCE South 07 degrees 29 minutes 13 seconds East (S
7°04 ' 14 " E, Rec . ) for a distance of 553.78 feet (553 .7 3', Rec.)
to a ½" rebar;
THENCE South 02 degrees 08 minutes 34 seconds East (S
2°04'11 u E, Rec.) for a distance of 590 . 87 feet (591 . 0 ', Rec . )
to a ¾ smooth iron pin;
THENCE South 00 degrees 54 minutes 19 seconds East (S
0°02 ' 10u E, Rec.) for a d~stAnce of 190.88 feet (192 .4 5 ' , Rec.)
t o the south line of the NE¼;
THENCE South 89 degrees 56 minutes 07 seconds West (N
89°29 ' 17 W, Rec . ) along said¼ section line for a distance of
930.70 feet (937 . 96 ' , Rec . ) to a ½ rebar at the Southwest
Corner of the SE¼NE¼;
THENCE North 00 degrees 13 minutes 14 seconds West (N 0°16 '
E, Rec .) along the west line of the SE¼NE¼ for a distance of
1319.27 feet (1318.03 ' , Rec.) to the Point Of Beginning .
11

11

11

Said property contains 27 . 48 a c res more or less and is subject
to a county road right of way along the west side and is subject
to any other easements or right of ways, existing or of record .
PREPARED BY:
De s e rt We st La nd Surve ys
2020 Ove rland Ave .
Burley, I dah o B331B
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Instrument # 544840
MINIDOKA COUNTY,
RUPERT, IDAHO
04-11-2018 12:01:31 PM No. of Pages: 2
Recorded for: TITLEONE - TWIN FALLS
TONYA PAGE
Fee: $16.00
Ex-Officio Recorder Deputy Susan Aston
Electronically Recorded by Simplifile

Order Number: 18308636

WARRANTY DEED
For Value Received,
Mary Ann Dureau, Trustee of the Survivor's Trust of the Dureau Community Property Trust under
trust agreement dated November 5, 2006, the Grantor, does hereby grant, bargain sell and convey unto,
Derik L Smith and Jessica R. Smith, husband and wife, as community property with right of
survivorship, whose current address is 914 9th Street, Rupert, ID 83350, the Grantee, the following
described premises, in Minidoka County, Idaho, To Wit:
TOWNSHIP 9 SOUTH, RANGE 24 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 7:

Part of the E½NE¼, more particularly described as follows:

Beginning at the Southwest Corner of the NE¼NE¼ of said Section 7, said corner marked by a 518
inch rebar, which shall be the Point of Beginning;
Thence North 88°42'23" East (North 89°09' East, rec.) for a distance of 609.94 feet (613.75 feet, rec.)
to a ½ inch rebar;
Thence South 89°35'44" East (South 89°09' East, rec.) for a distance of 228.73 feet (228.69 feet, rec.)
to a½ inch rebar;
Thence South 07°29'13" East (South 7°04'14" East, rec.) for a distance of 553.78 feet (553.73 feet,
rec.) to a½ inch rebar;
Thence South 02°08'34" East (South 2°04'11" East, rec.) for a distance of 590.87 feet (591.0 feet, rec.)
to a 318 inch smooth iron pin;
Thence South 00°54'19" East (South 02°02'10" East, rec.) for a distance of 190.88 feet (192.45 feet,
rec.) to the south line of the NE¼;
Thence South 89°56'07" West (North 89°29'17" West, rec.) along said¼ section line for a distance of
930.70 feet (937.96 feet, rec.) to a ½ inch rebar at the Southwest Corner of the SE¼NE¼;
Thence North 00°13'14" West (North 0°16' East, rec.) along the west line of the SE¼NE¼ for a
distance of 1319.27 feet (1318.03 feet, rec.) to the Point of Beginning.

Warranty Deed
Page I of2

Page 31

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee, its heirs and
assigns forever. And the said Granter does hereby covenant to and with the said Grantee, that Granter is
the owner in fee simple of said premises; that they are free from all encumbrances EXCEPT those to which
this conveyance is expressly made subject and those made, suffered or done by the Grantee; and subject to
all existing patent reservations, easements, right(s) of way, protective covenants, zoning ordinances, and
applicable building codes, laws and regulations, general taxes and assessments, including irrigation and
utility assessments (if any) for the current year, which are not due and payable, and that Granter will warrant
and defend the same from all lawful claims whatsoever. Whenever the context so requires, the singular
number includes the plural.
Dated: April _i._, 2018

h?w~__,

fz,;,/ j/)it-!1/td
Ma )PA-B reau, Trustee of the Survivor's Trust of the Dureau
Commll · Property Trust under trust agreement dated
November 5, 2006

CAUFOe.Diffstate of leall0, County of---'$;=-'-'f\tJ,.,__·'-'.,,,IJ'-'1--'['-'·~=-=D-~, ss.

_i_

On this
day of April in the year of 2018, before me, the undersigned, a notary public in and for said
state personally appeared Mary Ann Dureau, known or identified to me to be the person whose name is
subscribed to the within instrument, as trustee of the Survivor's Trust of the Dureau Community Property
Trust under trust agreement dated November 5th, 2006 and acknowledged to me that she executed the
same as t stee.

Notary Pu lie
Residing In:
My Commission Expires:
(seal)
FRANCINE CATO

COMM. #2206334 z
Notary Public • Cilifor.nia
San Dieoo County
Comm. E ires Jul 21, 2021

2

Warranty Deed
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Donald J. Chisholm
Attorney al Law
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org

July 1 7, 2018
Mr. And Mrs. Carl Owen
276 North 125 West
Rupert, Idaho 83350
Re:

Derik and Jessica Smith and Smith Boundary Line Issue

Dear Mr. And Mrs. Owen,
My office is representing Mr. And Mrs. Derik Smith in resolving
the issue which has arisen regarding your common boundary in the
Southeast Quarter of the Northeast Quarter Section 7, Township
Nine S., Range 24 E., of the Boise Meridian Minidoka County,
Idaho.
I have reviewed the survey made by Idaho Land Surveys dated May
17, 1978, a copy of the deed by which you acquired title to your
property from the bankruptcy trustee, the March, 23, 2018, survey
by Desert West Land Surveys, the warranty deed by which Derik and
Jessica Smith acquired title to their property and the assessment
records of the Minidoka County assessor's office.
I visited the site to observe the location of the Desert West
Land Survey stakes, the hay crop and sprinkler system on the
Smith property, the posts and no trespassing signs you have
erected on the Smith property and the nature of the current use
of the property in question.
I have also discussed the survey issues with Trevor Reno of
Desert West Land Surveys.
He said Lloyd Hess of Idaho Land
Surveys had incorrectly located the sixteenth section corner 3.8
west and 1.1 feet south of its correct location. The difference
between the two surveys makes a slight difference in your common
boundary with Smiths, but the southeast corner of your property
is the same under both surveys.
From all that I have observed, the only valid claim you may have
is that you would be entitled to have the common boundary line
established under the Idaho Land Survey of 1978 established as
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the permanent boundary line between your property and the Smith
property.
From the information I have obtained, the 1978 survey
which would place the west end of the boundary line at the middle
of the road approximately 1.1 feet south of the what should have
been the true boundary line at the west end of the boundary line
between your property and the Smith property.
It appears that you are attempting to claim approximately 30 feet
of the Smith property at the east end of your common boundary.
For a claim of adverse possession, the party making the claim has
to show that the possession was open, notorious, hostile and
adverse; that the party making the claim has paid the property
taxes on the property in question, and that the applicable
statute of limitations for an action for possession of the
property has expired.
The county assessor's records indicate
that neither you nor your predecessors in title have paid the
property taxes beyond the 1.1 feet at the west end of your common
boundary with the Smith property.
There is no factual basis to
make a claim that your possession has been open, notorious,
hostile and adverse.
The statute of limitations for possession of real property was
five years before the 2006 amendment.
In 2006 it was extended to
20 years.
The first, open, notorious hostile and adverse claim
to the Smith property was made by you when you put up your posts
and no trespassing signs this year.
The facts do not support a claim of agreed boundary or boundary
by acquiescence. Watering and mowing by you on both sides of the
property line and occasional use of the property Smiths now own
had no adverse effect on the prior owner or tenant of the Smith
property and did not constitute establishment of an agreed
boundary line.
It is my recommendation that you consult with your own legal
counsel and have your attorney talk to me regarding this matter.
It does not make sense for you or the Smiths to incur significant
legal expenses.
Smiths may be willing to sell you a portion of their land at its
fair market value.
Please let us know if you would like to make
a proposal.
This letter is a demand on behalf of Smiths that you remove your
stakes and no trespassing signs from their property within 10
days of the date of this letter.
If you fail to do so, they
will take appropriate action to have the court determine that you
are trespassing on their property, to have the boundary line
determined by a judicial decree, and to have you reimburse them
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for their costs and attorney fees.

Very Truly Yours,

~-

n,\\~

oJ~hisholm

nw

Ee: documents listed above
Cc: Derik Smith
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On Sat, Apr 21, 2018 at 12:20 Pl\1, Smith, Derik L <DcrikSmith 1u packa!.!in!.!corp.com> wrote:
Carl
Here is the survey.
Thanks
Derik Smith
208-816-3584
From: Carl Owen <carlcowcn·d ~111,1i!.corn>
Sent: Monday, April 23, 2018 12:44 AM
To: Smith, Derik L <DcrikSmith·.c(packauinu:corp.com>; Carl Owen <carie(nn:n·:a 1. m1ail.com>
Subject: [EXTERNAL] Re: Derik Smith

Derik thanks for the survey but it does not agree with previous surveys and the legal description
of my property. Today I did some measurements from the set post placed in my field to the
canal which is on file as being 176' and it measures only 153 feet which shows a 23' difference
from your set post. 23' would bring your line close to the benn and the pipeline. The angle that
brings the set posts onto my property shows more severe than other surveys on file and different
from the actual legal description of my property which I have been paying water rights and taxes
on for the past ten years and the previous owner paid for approximately 30 years.
So, I need to know your intentions for the contested property claimed by your survey so I will
know what further actions to take. One option that I would consider is to offer you to purchase
my entire lower field at market price where you would have usable property instead of the
narrow strip shown on your survey. The only restriction I would need is that it not be used for
residential buildings.
Let's document out discussion by email in case we do end up in a legal dispute.
Sincerely,
Carl Owen

On Apr 23, 2018, at 8:26 AM, Smith, Derik L <DcrikSmithl//packa!.!in!.!corp.c,1111> wrote:
Carl.
1·hanks for the email. Dn you ha Ye a copy
with mc'_l

Th~mk

t)!'

your k~3l dcscripti1111 or a prcYiuus sun cy ) L)U would share

)'llU

Dcrik Smith

20S.8 l 6.35S-+
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From: Carl Owen <carlcnwL'lli'll umail.com>
Sent: Monday, April 23, 2018 8:37 AM
To: Smith, Derik L <DcrikSmith d packa!..!ingcorp.com>
Subject: Re: [EXTERNAL] Re: Derik Smith

I am going to the accessor and the courthouse today to get copies of my legal description on file and I will
be glad to share copies of the past surveys. I still need to know your intentions for use of the strip claimed
by the survey in my lower field. Another problem is that I flood irrigate up to your berm.
Sent from my iPhone

From: Smith, Derik L
Sent: Tuesday, April 24, 2018 9:18 AM
To: 'Carl Owen' <carkowen'o email.com>
Subject: RE: [EXTERNAL] Re: Derik Smith

Carl.

\Vhat did you find out at the assessor"s l)fficc and cou11house·_> I haYe also att..H:hed our legal description
to go along \\·ith the- sun·ey map I sent l)ll Saturday. Can you email me copies l)f )'lHII" past sun·cys and
legal description'.' That way we are all looking at the same info.

Tlrnnk you
Derik Smith

"o,.s l 6.35S--l
Smith, Derik L <DerikSmith@packagingcorp.com> June 5, 2018

to me
Carl,
I hope your summer is staring wdl. I nc\er received a response to the bdow email.

..\dditit111allJ, I noticed th~1t there i~ a pil..'.kup tru.:k and traikr parked nn my side l_)lthc pr()pcrt:
boundary. \\'l)Uld it he pos~ihk to h~l\"t! that moved tn your propcrty·.1
I hopL" you arc cnjn: ing this g:rL"at \\ i...'athcr.
Thanks
Deri, Smith
20S.S \ 6.35S..\
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From: Carl Owen [mailto:carkc1\\ en a urnai!.com]
Sent: Tuesday, June 5, 2018 9:23 PM
To: Smith, Derik L <DerikSmith'o packa':!inucorp.com>; Carl Owen <cark·o\\'Cn d e:m~1il.com>; Anita
Owen <l,hinstar--+6 a ':!mail.c1.,m>; Jesse Vaughn <jt'sse·u pmt.or':!>
Subject: Re: [EXTERNAL] Re: Derik Smith

Denick, that is my pickup and trailer parked on my property. I realize you have a T stake on my property
but a T stake does not convey legal ownership. I am cleaning up branches and wood from the three trees
that I fell on my property that I am and have been maintaining. If you truly want to lay claim to part of
the property I bought and maintained for over ten years you will have to do that in court to establish a
legal claim. You might want to talk to a surveyor about the rules about laying claim to property. Even if
your survey was correct, which it is not, I have used and maintained the property for over ten years (seven
years) is the rule. You did not respond to my question about what your intentions were regarding the
stake on my property. So, now I am assuming that you intend to claim part of the property I have used
and maintained and paid taxes and water rights on for over ten years and the owner before me for
approximately 30 years. Your survey is using different measurements and coordinates than what is on file
for my property. The benn and the water line is the established boundary line on file with the tax assessor
and the courthouse. Your surveyor used different coordinates than what is on file and recognized as valid.
So, If you truly want to lay claim to part ofmy my property, you will have to do so through the court
process. You can remove the stake on my property or I will do so. So, I think I will keep papers I
collected to contest any claim you might bring in court. I notified you early on with witnesses that I was
going to defend any claim on my property and that is still my intention. You might also want to talk with
our neighbor Mr. Childs as you survey stake is also claiming part of his property that he is being taxed on.
His fence line has been established for over seven years also. So, my address for any legal claim through
the court system is: Carl E. and Anita R. Owen 276N 125W. Rupert, ID 83350.

Smith, Derik L <DerikSm,th@packagingcorp.com> June 7, 2018

to me
Carl.
Thanks for the quick rt::-.p1.)11sc.
I u1Hkrstand that a T stake th,cs Jh)t cOl1\1..'} legal ownership. howeYcr the T .-.;take i_.._ 1.,nl: ther-:- t1., mark the
location of the suney nwnumcnt. !'his m1mumcnt. on the othi.::r hand. docs signify the kg:al boundary or
Pur pwpcny. \1y inkntwn i.-.; to n..·tain and ust". tht:' property that I purch<hcd. Thi:... p1\1pcny \\·a:-. :...urYeycd
by a licen:...cd sunc:'l.,r and that suncy \\·,1.-; accepted and rt..'conkd by tht..' cnunty. \fy di...·ed and legal
description also match this sun ey.
I acquired a copy or a sun t..'Y nt' many of the properties in the area that \\.<h done in i 9 7 S. I wou!d be
happy to sh,11\:- a cnpy or this sun cy ir you \n1uld like. This sur\'cy includes bt,th l)Ur properties. matches
the legal descriptit111 nrytiur pn,perty and material!: agrees \\·ith the suni..:y d,Jne thi:-- :e,ir ror rn:
property.
You .-.;tJtcd that ytiu ha\·t..' hei...'11 pc1: ing ta.,cs and\\ :1tcr right.-- on th.: prnpi...'t1Y \\·h.:rc yl)Ur pickup and trailer
arc parked. ra:xe:--. ,111d water right-. are paid based on legal descriptit)IlS nr property . .-\::. I understand it.
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the legal description of your prope11y (and basis for your taxes and \\'ater assessment) materially agrees
with the legal descriptilln of my property and the su1Tey that is currently mailed.
I ha\C presented all the information I need to claim that property. I ha\'e presented you \\·ith the
documents pro\ ided \\ ith the sun·ey. You can sec the monuments that were found or placed during this
survey. To date. you ha\·e not provided me with any legal documentation or c\·idencc of ownership. You
ha\·e not identi ficd sun ey markers that support your assc11 ion . I bcl ic\'c the hurdcn of proof in on you to
pro\ ide any e\ idcncc contrary to the most recent sun cy.
I invite you to order your own survey of your property if you feel the one dnne \\'hen I purchased my
property is incnrrcct or to pro\·idc some documentation that support~ your understanding of the property
boundary. Until that time. I \\·ill continue to accept the prnpe11y boundaries as marked by my sun·ey.
Derik Smith
20S. 816. 358 ➔

July 10, 20 18 PICTURE OF NO TRESPASSING SIG:-.'S AND POSTED Sl(1~S AT Tl IE EAST E\:D
Of MY PROPl:RTY
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Carl Owen <carleowen@gmail.com> July 19, 2018

to Chisholm

Please see attached response to your letter of July 17, 2018.
Sincerely,

Carl E. Owen

Attached letter to Chisholm
July 18, 2018

Donald J. Chisholm
223 East Main St.
PO Box 1118
Burley, Idaho 83318
Re: Boundary Dispute Owen/Smith

Dear Mr. Chisholm,
I received your letter of July 17, 2018 and I have the following comments on your letter.
1. Had the Smith survey been started at the West boundary marker (as the beginning point) The angle
between the two degrees used to survey (mine and Smiths) would have resulted in a much smaller angle
than referenced by the T post placed on my property which represents approximately 35 feet
difference. When you figure the tangent (difference) between my legal description and Smiths (88/89
degrees) the tangent at the 618-foot point is actually 7.3 feet. At most, if Smiths claim is successful, he
would gain a strip of 7.3 feet for about 40 feet to an extremely large tree where my line splits the big
tree resulting in approximately 292 square feet gain for Smith.
Smith states that he wants to fence to the middle of the road which with his erroneously placed T post
would result in me losing a portion of my garden spot, my grape patch, part of my front yard and a
portion of my driveway. I placed the no trespassing signs on my property to protect my property interest
as I could not reach an amicable agreement with Smith. If we used my legal description using the
established degrees cited and Smith prevails, I would only lose approximately 292 square feet which
would not affect my garden spot, my grape patch, my backyard or my front yard and driveway.
So, yes, I would be agreeable to an amicable settlement where my homestead is not unduly affected to
a great degree. I repeatedly asked Smith what his intentions were when he brought a T stake and put it
on my property and he would not state his intentions. I now believe that he is only interested in undue
enrichment.
I have lived here at my home peacefully for 10 years. Prior to that David Nichols lived here peacefully for
at least 20 years and before that his father who used to own the whole area including the alfalfa patch
that Smith purchased. During the time David Nichols lived here, he raised a garden, tended the grape
EXHIBIT 6 CORRESPONDENCE REGARDING SMITH/OWEN LAND DISPUTE
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patch, watered and trimmed the adjoining field to the alfalfa patch. David planted a line of trees starting
at the west end of the property (125W) to define the property boundary. The alfalfa field
boundary/berm was recognized as the boundary line and respected by all parties. Both David Nichols
and I openly mowed, watered and maintained the field adjacent to the alfalfa field with no complaints
or problems from the previous alfalfa field owner. When David Nichols and I watered the field in
dispute, the berm between the two fields protected the alfalfa field from being subbed when we
watered and irrigated. Neither David Nichols or I had any problems until Smith bought the alfalfa field.
He certainly was not neighborly when he brought a T post and posted it on my property without even
talking with me. When I pressed him on the issue, he stated that he wanted to fence to the 125W road
to keep his kids from getting in the canal. No one around here fences a field to contain kids who would
have to trespass to get to the canal. Smith's property does not go to the canal as mine does. All a kid
would have to do to get to the canal and avoid trespassing would be to walk up 125 West to the canal. If
he prevails in gaining the 292 sq. feet strip between the two different legal descriptions, he would have
to move his berm over at least 7.3 feet so that when I irrigate my property I would not sub his alfalfa. I
don't believe he would get more than a bail or maybe two from such a small portion and his cost in
doing so would be more than the value of the hay. When he purchased the alfalfa field, his stated
purpose was to grow alfalfa not to annex my property. As his markers are positioned now, he would be
taking part of my neighbor, Mr. Child's property as well. I have been maintaining, mowing and watering
that portion of the field as well with no objections or claims from the previous owner or Mr. Childs.
I can only surmise from Smith's statements and actions that his objective is not to take my backyard, my
garden spot and a portion of my driveway but to extract money from me for an erroneous survey.
I spoke with Moon Surveyors in Rupert regarding the dispute and he says that due to the circumstances
that he believes I would prevail in a Court action if it comes to that. I fully intend to defend my rights to
the property I have openly used, mowed, watered and maintained for over ten years and that David
Nichols maintained for over 20 years prior. Mr. Moon stated that he would survey using my coordinates
from the 12SW road to the back corner for approximately $500.00 This survey using my legal description
coordinates would result in a much less angle than claimed by Smith.

Since it appears that Smith's goal is to obtain money from me, in the interest of maintaining harmony
and not having to air the dispute in Court, I would agree to a one-time settlement and pay Smith the
$500.00 it would cost to survey my line to settle the dispute regarding the strip consisting of
approximately 292 square feet instead of proceeding to a Court battle. If he has a counter proposal to
settle the dispute either her or you can present it.
Otherwise set a court date and I will be there to defend my interests. I will have the surrounding
neighbors to testify that I and David Nichols have irrigated, maintained and used the property for
approximately 30 years without objections from the previous alfalfa field owners. I must and will defend
against Smith using the erroneous stake marking to claim part of garden spot, my grape patch, my front
yard and part of my driveway which would be of no useful gain to him even if he prevailed.
To answer your demand that I remove my no trespassing signs and stakes from my property; the answer
is no, not until the dispute is resolved one way or the other. My responsive demand is that Smith
remove his T post from my property as it is based on erroneous measurements and contrary to my legal
description of my property.
You recommended that I obtain a lawyer to talk to you. I do not require a lawyer as I have the right to
represent myself and will do so if necessary. Feel free to call me to discuss the issue at 208-430-3206.
EXHIBIT 6 CORRESPONDENCE REGARDING SMITH/OWEN LAND DISPUTE
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Sincerely,

Carl Owen

PO Box 723
Rupert, ID 83350
chisholm@pmt.org July 20, 2018

to me
Thank you. I am forwarding your letter to Derik and Jessica Smith and
should be able to get back to you early next week.
Donald J. Chisholm

On Thu, 19 Jul 201817:43:03 -0600, Carl Owen <carleowen@qmail.com> wrote:
> Please see attached response to your letter o July 17, 2018.Sincerely,
>

> _Carl E. Owen_

Smith, Derik L <DerikSmith@packagingcorp.com> July 26, 2018

to me, chisholm, dJsmith 1010

Carl,
We have received and reviewed your letter dated July 18, 2018. We appreciate the continued
dialogue and your interest in reaching a fair and equitable resolution. We also appreciate you
proposing a possible solution in the form of a settlement.
We propose that. instead of your proposed settlement, you use the $500 toward a survey of your
entire parcel, with an agreement that we both accept whatever is surveyed as the legal boundary
between our properties. As we believe a survey of your entire property will cost more than $500,
we are willing to pay the additional cost above S500. We hope that you see this as a fair
solution. We also hope this shows that we are trying to be neighborly and are neither "only
interested in undue enrichment" nor that our "goal is to obtain money from [you)" as you
suggested in your letter. We are only interested in a quick, fair conclusion to this.
You have indicated that you would be agreeable to an amicable resolution that doesn't affect that
ground that you purchased IO years ago. We believe that what we have proposed provides that
resolution. We are willing to share in the cost to have your property surveyed, by the surveyor of
your choice, with an agreement that we both accept whatever is detennined by that survey. If
you see this as an agreeable solution, we will have Mr. Chisholm draft an agreement for us both
to sign and then we can ha,·e the survey ordered.
The above proposal is for settlement purposes. Please let us know if this sounds good to you or
if you have additional thoughts or concerns.
Thanks
EXHIBIT 6 CORRESPONDENCE REGARDING SMITH/OWEN LAND DISPUTE
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Derik

Smith

208.816.3584

From: Carl Owen <carleowen@gmail.com>
Date: Thu, Jul 26, 2018 at 11:55 AM
Subject: Re: Settlement Proposal Response
To: "Smith, Derik L" <DerikSmith@packagingcorp.com>, chisholm@pmt.org

Derik,
Thanks for your response. First let me address that we basically have at least three or four different survey
coordinates in dispute:
1. My legal description showing different degree measurements from the 1978 survey and your March 23,
2018 survey. This alone shows that the positioned stake placed on my property is incorrect because of the
differences in the tangent between 88 degrees and 89 degrees described in my legal description and your 2018
survey.
2. If, as Mr. Chisholm stated, that Lloyd Hess of Idaho Land Surveys incorrectly located the sixteenth section
corner which is a beginning point erroneously used for all subsequent
surveys, then all of our legal descriptions are off and cannot be used to establish a true boundary between our
properties and adjoining properties that relied on corner marker in the middle of the 125W road. With these
errors and differences in legal descriptions, I don't believe a judge would accept any of our legal descriptions as
valid.
3. My main and only concern is that I will not accept any agreement or settlement that relinquishes a portion of
my garden spot, grape patch, my front yard and my driveway which would be of no use to you and would
infringe on property that I have used, maintained and cultivated for over ten years openly. The previous owner,
David Nichols used maintained and cultivated the ground in dispute openly for at least 30 years. David's
family used to own the entire section of land encompassing both our properties and he planted the line of trees
along my driveway to mark a boundary between the two properties. Additionally, the pipeline and berm
separating the alfalfa field and my property has been long accepted as the dividing boundary with no
complaints or claims of ownership from the previous owners of the alfalfa field over 40 years or longer.
4. A Court battle to accept one of three or four different identified boundary markers and legal descriptions
would not result in the judge accepting one over the other especially with the Idaho Land survey error cited by
Mr. Chisholm which would affect the boundaries of several adjoining properties as well as requiring changing
of tax parcels.
5.There is no need to survey my entire property as the only dispute is the correct boundary from the
(incorrect?) marker in the middle of the 125 W to the east end of my property 618 feet to the east from the
125W road.
Unless we can come up with an agreement that allows me to continue to use the 618 feet line of property that
encompasses my garden spot, my grape patch, my front yard and my driveway
up to the berm and waterlines of the alfalfa fields that I have used, cultivated and maintained openly as the
owner without complaint or claims from the previous owners of the alfalfa field, then I believe that maybe a
Court decision is in order.
I have made a good faith offer of $500 to settle the dispute between our established boundaries. Currently,
based on your placement of a T post on my property without a survey marker to substantiate it would take out
part of my front yard and driveway based on the incorrect angle it establishes.
Unless you can come up with a reasonable settlement plan or offer that does not infringe on my garden spot,
my grape patch. my front yard and my driveway, I think we are at an impasse.
EXHIBIT 6 CORRESPONDENCE REGARDING SMITH/OWEN LAND DISPUTE

Page 43

Page 8

I believe that the T stake posted on my property without a substantiating survey marker at the 618 foot east
point is incorrectly placed . The angle it depicts is much sharper than the difference between our legal
descriptions and the long accepted boundaries of the water line and berm and the tree lines. I truly believe that
if you have your surveyor put flag markers from the survey marker in the middle of 125W road to the east end
of my property, the wide erroneous variance of the angle will be visible. As it stand now our boundaries split the
large tree which is approximately 40-50 feet from the T post you placed on my property. At that point the angle
veers sharply to the southeast instead of a gradual angle from 125W. Right now, we only have one
unsubstantiated marker (T Post) on the east end of my property with no T posts or flag markers to the west
end of my property (center marker of 125W road). So, as currently marked, if is not clear to me what portion of
my land you are laying claim. Would you be agreeable to having your surveyor place some flag markers put
along the 618 foot line from the east end of my property to the middle of the 125W road so we can clearly
identify what portion of my land that you are laying claim. That would allow a visual picture of the difference in
our two boundaries. I also believe that your survey was started at the east survey marker instead of the correct
starting point at center of the road at 125W. As currently staked, your markers would take a large portion of my
neighbor, Mr. Child's tax parcel.
At any rate, a Court battle at this point is going to affect adjustment of several property boundaries and tax
parcels if as Mr. Chisholm stated that that Lloyd Hess of Idaho Land Surveys incorrectly located the west
sixteenth section corner. I hope we can reach a reasonable settlement of the dispute but I will not have a fence
put through my property based on a recent survey that disagrees with previous surveys and legal descriptions
without exhausting all legal remedies. My good faith offer of $500.00 to settle the dispute that I figure equals
292 square feet of land still stands.

Carl E. Owen

Smith, Derik L <DerikSmith@packagingcorp.com> July 26, 2018

to me. chisholm

Carl,
I would like to clarify our understanding of some of the statements you have made.
You mentioned multiple times that the T-post I placed is not substantiated by a survey marker.
That is incorrect. There is a survey marker that was placed by a licensed surveyor at the base of
this I-post. I placed the T-post there (after talking with you and emailing you my survey, shortly
after 12 noon on April 21, 2018) so that I could find the survey marker after the 1,>-rass and weeds
grew up around it. The only T-posts that have been placed without substantiating survey
markers are those that you placed on my property with "no trespassing" signs.
You stated "As it stand now our boundaries split the large tree which is approximately 40-50 feet
from the T post you placed on my property. At that point the angle veers sharply to the
southeast." If it veered from this tree to the Southeast. that would put it in my alfalfa field. But
it doesn't veer at all. Your statement that it veers at all is not supported by any facts, surveys,
legal descriptions etc. The legal description on your deed describes our shared boundary as
starting at the 16'" corner (point in the middle of the road) "Thence North 89*09' East for 613.75
feet to a point". That is a straight line, not a line going through a tree and then veering
anywhere.
EXHIBIT 6 CORRESPONDENCE REGARDING SMITH/OWEN LAND DISPUTE
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You also wrote "I also believe that your survey was started at the east survey marker instead of
the correct starting point at center of the road at I 25W". This is not a correct statement. I have
provided you my legal description and it uses the same beginning point as the legal description
on your deed. The 16'" corner in the middle of the road, or the point you call "the correct starting
point."
You stated "My main and only concern is that I will not accept any agreement or settlement that
relinquishes a portion of my garden spot, grape patch, my front yard and my driveway" and
"Unless you can come up with a reasonable settlement plan or offer that does not infringe on my
garden spot, my grape patch, my front yard and my driveway, I think we are at an impasse."
Please review the attached aerial photo I took. The black line connects the two points of my
survey (the point in the middle of 125 West and the survey marker next to my T-post. This line
clearly shows where our boundary is between these points. It appears to me that your "main and
only concern" is satisfied by my survey as this line does not infringe on your driveway or grape
patch (circled on the attached photo). I don't know where your garden spot is but nothing
between this line and my alfalfa field is tilled, cultivated, or planted.
Please identify on this photo where your garden spot is and where you believe the property line
to be.
Derik Smith
208.816.3584

Attached photo
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Carl Owen <carle0'.ven,'.g}gnoaii.c0111> July 28, 2018

to Derik. chisholm
Derik I thou ht it best to cop

our email and res ond per your concerns b the issue ou raised.

Carl.
I would like to clarify our understanding of some of the statements you have made.
You mentioned multi plc times that th\.! T-post I placed is not substantiated by a survey marker.
That is incorrect. There is a survey marker that was placed by· a licensed surveyor at the base pf
this t-post. I placed the T-post there (after talking with you and emailing you my survey. shortly
after 12 noon on April 21, 2018) so that I could find the survey marker after the grass and weeds
grew up around it. The only T-posts that han~ been placed \Vithout substantiating survey
markers are those that you placed on my property with --no trespassing.. signs.
'

- I
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You stated "As it stand now our boundaries split the large tree which is approximately 40-50 feet
from the T post you placed on my property. At that point the angle veers sharply to the
southeast." If it veered from this tree to the Southeast. that would put it in my alfalfa field. But
it doesn't veer at all. Your statement that it veers at all is not supported by any facts, surveys,
legal descriptions etc. The legal desc1iption on your deed describes our shared boundary as
starting at the 16''' comer (point in the middle of the road) ''Thence North 89* 09' East for 613.75
feet to a point". That is a straight line, not a line going through a tree and then veering
anywhere.

1'

You also wrote··[ also believe that your survey was started at the cast survey marker instead of
the correct starting point at center of the road at l 25W". This is not a correct statement. I have
provided you my legal description and it uses the same beginning point as the legal description
on your deed. The 16'" cnmcr in the middle of the road, or the point you call "the correct starting
point.''

egardless of where your surveyor started your survey, the fact is that he used a degree that i
Bifferent than that on file an placed one marker to allege the east end of my property. He did no ,
ftnd a property marker to show the true end of my property and he did not use my leg
description to survey my property boundary line, be used a measurement almost a degr
Hifft..-rent from my legal description. Had he shot the line using my legal degree marker, the
Hifference would be only 7.3 feet variance at the east end of my property instead of thei..:--approximately 40-45 feet depicted by the marker placed by your surveyor instead of finding th
rroperty marker marking the east end of my property line. As stated by Mr. Chisholm, the l 6t
corner marker in the middle of the road is erroneous based on a statement by your own surveyor
f you start with an erroneous survey point, you end up with an erroneous survey that is differen ,
om my legal des\..-ription on file. Your erroneous survey marker placed by your surveyor als
AA1ould take a lar e rtion of Mr. Childs tax arcel. Admittedl he is not m~in or maintainin 1 hi
1
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parcel as I and the previous owner, David Nichols maintained that portion adjoining the
alfalfa field openly without complaint or question from the previous owner of the alfalfa field
Only one marker was placed for a length of 613. 75 feet . I ask you again to have survey flag
laced along your claimed line so that we can see visually what portion of my land and propert
~ou are claiming. Your surveyor could not have a clear line of sight as the big tree interrupts the
tineofsi ttothe613.75footmarkerhe lacedonm ro ert andtheT styou laced
You stated "My main and only concern is that I will not accept any agreement or settlement that
relinquishes a pnrtion of my garden spot, grape patch. my front yard and my driveway" and
"Unless you can come up with a reasonable settlement plan or offer that docs not infringe on my
garden spot, my grape patch. my front yard and my driveway. I think we arc at an impasse."
Please review the attached aerial photo I took. The black line connects the two points of my
survey (the point in the middle of 125 West and the survey marker next to my T-post. This line
clearly shows where our boundary is bet\veen these points. It appears to me that your "main and
only concern" is satisfied by my survey as this line does not infringe on your driveway or grape
patch ( circled on the attached photo). I don't know where your gardi:n spot is but nothing
between this line and my alfalfa field is tilled, cultivated, or planted.

ou are mistaken. The black line you drew on your aerial photo takes a portion of garden patch
portion of my front yard and my asparagus patch. I had open heart surgery and a triple bypas
which prevented me from cultivating my garden patch which has been cultivated openly for th
ost part over the last 40 years and has produced an abundance of vegetables . During that tim
here was no complaint or challenge from the previous alfalfa field owner. I could have an aeria
. hoto taken with a black line drawn showin!U_'.our water line and bem1 as the loo 1 acce ted
boundary between my property and your alfalfa field. If the West 16th boundary marker is in error and adjusted,
I may own part of your alfalfa field but I would not lay claim to part of your field as I only wan t to maintain and
protect what I have openly owned and maintained for over ten years. I think your definition of neighborly and
mine differ somewhat.
I am enclosing some attachments of your aerial photo with the disputed areas clearly identified: 1. My garden
patch. 2. My asparagus patch. 3. A portion of my front yard all claimed by your erroneous survey and your
aerial photo with your hand drawn black line. As you will see the amount of land in dispute is very small and
even if you prevailed in court you would gain no usable land. Your erroneous T post and the marker placed by
your surveyor also would lay claim to a much larger portion of land to the east w hich belongs to the tax parcel
identified in the assessor's office as belonging to Mr. Childs, my neighbor and I guess your neighbor also.
I believe my offer of $500 is fair and reasonable to settle the dispute and allow me continued use of my garden
patch, my asparagus patch and my front yard. I guess the unanswered question still remains: Of what use
would you use the small amount of land in dispute if you prevailed in court? I truly do not believe that, given
the circumstances and the different surveys, legal descriptions. and long established and accepted property
boundaries that a judge will award you part of my property. I have made an offer to settle the dispute. If you
have a reasonable settlement offer that allows me to keep my garden spot, my front yard . and my asparagus
patch then please make the offer and also answer the question of what use would you put the claimed portion
of my property if you prevailed. If we go to Court, a key issue will be that since the West 16th section marker
currently in the middle of the 125W road is erroneous, then that makes several property boundaries in error
(including yours) and will necessitate redrawing tax parcels as well. If you truly wish to settle out of Court, then
put forth a settlement offer that allows me to keep and maintain the portions of my property claimed by your
survey. If I accept, then your lawyer can draw up the settlement terms and we can go on with out lives. If we
are unable to settle then let's present the dispute to a Court and let a Judge settle the issue. If you are
concerned about the cultivation of my garden spot, I will have my neighbor, Jesse Vaughn verify that he has
cultivated my garden spot which a portion is claimed by your T post marker and the placed marker by your
surveyor.
Carl E Owen
4 Attachments
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Smith, Derik L <DerikSmith@packagingcorp.com> July 28, 2018

to me, chisholm
Carl.
It is clear to rnc that neither or us is going to convince the other of anything. f'o date, you ha, e pro, ided
no facts, documentation or e,·idence to support your cla im oC\\'here the lega l property line i:,. For the
purpose of settlement. I \\'i ll oiler to pay out ofmy pocket for our shared propet1y line to be sutYeye<l. by
the sur\'eyor or your choice, according to the legal description on yo ur deed . That sun..::y will clearly
sho,, what you bought \\' h..::n you purchased your home and property. l ,,·ill do this only \\'ith the
agreement that you accept whaten!r i:, sun·cyed and drop any Curther dispute.

If you do not belie,·e this is more than fai r. equitable and neighborly. than it is clear that your int..::nt is to
claim land beyond \\'hat you purchased and legally own.
Please let us kno,\ ir you accept this settlement proposal.
Derik Smith
208. 16.35 ' -I

Carl Owen <carleo•,ven@gm c1;l.com> July 29, 2018

to Derik, chisholm

Carl.
It is clear to me that neither or us is going to com·ince the other of an;-,thin!!.

------------

I agree. It is just as clear to me that there is no way on this green earth that you can convince m...
that I need to give up my garden spot, my asparagus patch and a portion of my front yard bas
on a survey that you had performed with different coordinates than my legal description on file.
If you simply reversed the situation, a normal person would fight back against losing property
that you have not yet expressed what purpose or how you would use the pr,Qperty in dispute if
you revailed with a settlement or a Court decision.
To date. you ha\'e prm ided

110

focts. documentation ore, idencc to suppon Yl)Ur claim of \\·here the legal

12.ro crt\' line is.
l{ou a.re making a conclusory statement with no basis in fact. If you review my corrc~poodi::ncc, I ha...,·
pro, ided you with d(icumentation and facts\\ h)'. I should not rcli.t1 uish art of my prnpert . B1;.-causc ou
make a statement does not cause it to be true.
1 presl!nted you with a WP) of your ac.1·iaJ YiC\\ with the disputed property defined. I specifically asked i
ou had a scttkmenr offer that \\ ould not i.:au::.e me to lose my garden patch, my asparagus patch and ·
portion of m~ front yard as f could not a6l.fcc to any settlement where vou took control of th0sc p01ti<.)ns o ·
hmd in dis uti.:. You did not address In) t ucstton and concern
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or

or

For the purpose settlement. I \\ ii I o ffer to p;iy oul
my pocket fo r our shared properly line to be
sun eyed. by the s urYcyor of your choice. m:cording 10 the leg;il descripl ion on your deed . Tlrnt sun ey
,,·ill ck;irly show what you bought when you purchased your home and prl1pe11y. I wi ll do this only with
the ;igrccmenl that you ;icccpl whate\·c r is surveyed ;ind drop any further dispute.
,vill consider your settlement proposal if you will answer the folio" i.ng....__ _ ~ - - - - - . Will you h:r\'e your surveyor place surveyor flags or markers from the cast end of my property to th
'enter of the 125\\'t.'St road which rt.'Presents the west point of the 16th ::,ection markcr(which is stated a
·m en-om!ous marker_) s<1 we both can v1suallv see what 1ro .ert\ ' u an: clai 1in•1 alon{r out dis utr.:l

'oc \ ·uncvs.

__

"-· If I agree to your proposal and 1 ou pre\ail in your proposal to r<:..--suf\.·ey my kgal descnption usina m
...._
·un·ey coordinates and the survey shows you as the 1ightfu.l owner of the land in d1:spute.... \\na
·ettlemenr offer would you put forth allowing me to keep my gm·deu patch, my asparagus patch and th
onion c1f my front yard clanned by your suney with used dif:lercnt coordinate:- and degree markers thai
, hat 1s on fik? (sec the aerial hoto with identified rtions of land ·n dis Ule Are 'OU looking for
s; 1:..-cific monetar amounr

"· If you would not put forth a settlement olfor where J retain the disputed property marked on the acria
i.ew that l proYided you; then what use would you put the dispukd p01t10n of hmd containing Ol) ga.rdc1
. pot, my ac;paragu::, patch nod the portion of my front ) ard claimed? The :-malt amow1t of...._-.c...._'-'-'~
is utc would be of no real use to ·ou but to me it is a \ ital Jan of m · house .md lnnd
If you do not bdie,e 1his is more than fair. equitable and neighborly. than it is clear that your intent i:. to
claim land beyond what you purchased ;incl lcg;i\ly mm.
belieYc it is a fair (not more than fair). equiwbk· and neighborly offer Clindttioned on you n:sponding tc
my concerns listed nbo\·e p1ior 10 acceptance. I disagree that tn) intent is to clam1 ]nod beyond\\ hnt
un:hascd and have used for more than lO years. Hm·vc\ er, I do belie\·e that your mtent is to claim lam
eyond what you purchased. You purchased an alfalfa fidd and havl:! made a forge- issue O\'er a ve
small ortion of land. that would be of no roductive use to ou. but infrin es on m homestead.

Your conceotration has shiHed from growing alta.lfa to dismp1ing my peaceful hfo that m) famil) ha.
enjoyed for over ten years. I don't undcrsr.and your lack of undc-rsta.nding of me wanting to fight tq
prescrYe my homestead a:s it has been used and established for more tha:n IO years. You mentioned tha
you wanted to build a fence (through my front yard) to ket:p your kids out <1f the canal) Your kids would
have to trespass OH!r JD) land to get to the canal and m) cxpcnc:nce with kids is that a fence \\ill not sto
them as the could ~siJy walk up 125W road aod get in the cana
Please kt us k1H)\\ if you ;icccpt this settlement proposal.

J will decide once you address my questions and concern s abo,·e. There W()Uld be 110 need for you tc
incur the expense of a sun C) if you can come up with a rc.asonablc settlement offer where I retain usi.: o
the disputed portion ofland that haw ·,,,·ned • used and maintained openly for over fen ·ears withou
an

rev io · claim or com Jaint

'our survey mark..<; {only tw0 arc \ isibl, also lavs claim to a large ortion <1f Mr. C'h.ilds land which is
se Jamie issue where I h:1\\.~ an interest.
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ff v, c can reach a rcas0na.blc :..cttlemcnL. thnt would he great. howe\ er, I will take whatc.:'. er skp ·
· tn <lcfend a ain:,t \ our takml!. If w..: cannot reach a rcas011able a •rcemcm then Jets roceed

L _ _

t(

Dcrik. Smith
208.816.35 8-l

Carl E. Owen

From: <chisholm@prnt org>
Date: July 29, 2018 at 9:28:42 AM MDT
To: Carl Owen <carleowen@gmai l.com>
Subject: Re: Land Dispute
Derik.
I don't know how much time it would take Trevor Reno to flag the
south boundary line under his survey and the south boundary line under the
Lloyd Hess survey. but that might go a long way toward clearing up the
confusion in Carl's mind regarding the two surveys. He keeps referring
to Trevor's marker in 125 West road as the erroneous marker. It is my
understanding that Lloyd Hess' 1/16th corner marker has never been located.
When Carl sees that there is about 1 foot of difference in the two
lines at the east side of the road right of way and that it goes to zero at
the east end. he might realize that he hasn't understood the issue about
the two surveys. Flagging or marking the lines would also help both of
you see ways to accommodate one another's concerns without spending money
on litigation.
I have a question about Carl's information about the history and
purpose of the berm.
When you and I met to look at your property and
the boundary I had the impression and commented that it appeared to me that
your property slopes to the north. There was no sprinkler irrigation in
the area until the early 1970's. Surface irrigation usually caused
significant runoff at the end of fields.
Carl said the berm was created
to keep irrigation water from his property from flooding your field. If
your field slopes to the north. it is likely that the berm was created to
keep water from your field from flooding Carl's property.
Carl's
property may slope to the south. but it is relatively narrow, so it would
not generate very much irrigation runoff.
The borrow source from the
berm seems to be predominantly south of either surveyed boundary line.
That would be consistent with the owner of your parcel using soil from his
land to build the berm to keep his runoff from flooding Carl's property.
You might want to take a look at the slope of the two parcels to see if
they support this concept.
Don
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Smith, Derik L <DerikSmith@packagingcorp.com> July 31, 2018

to me. chisholm
Carl.
Thanks fi.lr the qut".:-.tic,ns. \\'e \\·ill try
proposals:

t(J

ans\,·er them through presenting thrte po:-.sihle ~cttkment

Settlement Proposal
\\'e could pay D~scrt \Vest to come back out and mark their st1rYeyed line with rd'crence markers so we
can all clearly understand ,d1cre this line is. This will cost us 5200. We will d,1 this only if you will
accept that line as the legal boundary between our properties. Then, if you \\'Ou!d like it. we ,,·ill sell you
the gn.)U!Kl between that line and the north edge of our berm ft)f S.25 per sqwm.: tiJot.
Settlement Proposal 2
You can pay a surn::yor to sun·ey and mark the southen1 boundary ()f your property and \\"C ,,·ill accept
that as the kgal boundary between our properties. Then, if you would like it. we \Yitl sdl you the ground
between that line and the north edge of our berm fnr S.25 per square fnot.
If you accept either of these proposals ( I or 2), and \\ant

tL)

buy the: Jcscribed portion of our property. it

\H)uld n.:quire a survey and kgal description of the area being sold. \\"c would need this so that we can
determine the square footage and for recording at the county. \Ve an.: willing
suryey.

tL)

split the cost of this

Settkment Proposal 3
If you truly bdie\·c that )'()Ur kgal description encompasses the areas you repeatedly describe bdO\\. we
\\·ill pay t\.)r a stirYcy to mark your southern boundary aCCl)rding your kgal description ..-\gain. this
suf\.·cy will clearly shO\\" what you purchased and what we l.l\\·n. Ifwc pay for YOL'R sun·cy, \\·e intend
tl) retain all pwpcrty south of the line surn~yed.
To a!b\rcr your question number l bcli)\\·: \\"e arc 1wt \\·il!ing to pay lkse11 \\"est to come ha.:k out ti)
mark our line (S2il0) and then pay for YOUR ,uncy (S51Jil). We may be willing to do one or the other as
described in the proposals ahLl\·c.
\\"c belie\ c we ha\·...-: anS\\"(TCd )'l)Ur qu...-::-.tion number 2 in the three proposals ah()\ c. \\"e an.: not willing to

pay for YOUR sun"t.~Y and then prcwidc any further :-.ettkrnent of disput~d ground .
.\s far a-. )Our question numh...::r .>: ~lost fann parcels ha\c pnrtinns that arc .. unl':1m1ahle" nr not us...::d for
the: same purpose: as the rr:st of the parcel. These induck areas such as ditchts, drainage areas. rocky
spots, pi\·ot corners etc. Thi-; is also true nf many re:-.ickntial lnts and hrnm::·ste~H.b. This dncs not reduce
thc ya\uc Lll'thesc areas tl) the owner 1wr 1..hlCS it represent ~1 lack of ln\·nership .. \II the gn,L111d \\"C
purchasi.:d has \aluc to us and \\C intcnd lt.l l,p1irni1i.: the u1ili1.ation nt'all ofit. \\'c hm·c 11()\ d1.:cidcd (111 a
final plan t'or all pnrtillllS of our ground but \Ve arc considering a numhcr of possibilities.
\\·e JlHl ·1 require a lengthy rebuttal l,r a reitcratii)!l Pl'\ arii)US pl.linh already prcs..:ntcJ. \\.L· h~l\ c triL·d t..,
present our three settlement prnposaL a-. clcarl: <h [ll)Ssihk·. Plc;:isL' cnnsidc:r these proposals sc:rinLt-.l)
and let u:-; kno\,- if you can <.igrce to one l'f th<.:m. !"hl.?n \\ L' can mo\·c ILn\"ard a n:-.nlution to this di~1 1utL'.
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Thank y"u
Derik Smith 2IIX.Sl6.35S-l
From: Carl Owen <carkowc1Nt'!..!:nwil.corn>
Sent: Tuesday, July 31, 201811:47 PM
To: Smith, Derik L <DerikSmith u p~1Cka!!ill!..!CllQ1.com>; chishulm u pmt.or!!; Carl Owen

<carlci.n,·cn-'d umail .com>
Subject: [EXTERNAL] Land dispute

Please see attached.
Carl E. Owen
I have copied your correspondence with my remarks.
Carl.
Thanks f\..lr the qu.:stions. \\"e ,,·ill try
proposals:

t(1

answer them through presenting three possible scttkmcnt

Settlement Pwposal
\\'e could pay Desert \\'est to come hack out and mark their surveyed line ,vith n:frrence markas so ,,·e
can all clearly understand where this line is. This will cost us $200. We will do this only if you will
accept that line as the kgal boundary between our properties. Then, if you \H.1uld like it. wc ,,·ill sell : ,. ou
the ground between that lint'. nnd the north edge of our berm for S.25 per square foot.
I don't sec that it is necessary to pay S200.110 just to put in !lags or markers. You and I could do that
working from your line nn the aerial photo and we would not need to flag the entire 613 feet. \Ve wnuld
just need to flag from your east marker up to the end or my yard. The portion or the disputed land I am
intereskd in is simply the portion taking part t)f my garden spot. the portion taking part of my front yard
and the portion taking my asparagus patch. \Ve could post stakes e\ ery 50 feet with a flag or mark.i.::r. \YC
could measure the square footage from the flags (using your aerial photo line) to the edge of the berm.
Once we figure the square frnJtage we should be able to settk on a fair price for the land I h,n-e a \·ital
interest in. Since this proposal would saYe you S200.00. you could credit S200.00 lt)\\·ard the squ3rc
footage we measure for my garden spot, my front yard and my asparagus pat(;h. I would supply the stah:s
and a ribbon marker to tie ll) the stakes. I sent you a depiction of the land I need to continue using by
marking your aerial photo \,-Ith the I inc you drc\\. as J connector from the cast e1H.! of the line to the 125\\'
Road. I.ct me know if this is a12ceptabk. This solution \\·ould also allow me to sta11 irrigating my field.
Since the dispute arose. I have not wakred the area in disupte.

Settlement Proposal 2
You can pay a suneyor tn surYc: and mark the southern boundary oryt)lJr property and ,,e ,,-ill ~1cc ...·pt
that J:-i the kgal hnundar: between our pn_)1) ...•111cs. Th..:n. if you \H1uld like it. \\e ,, ill sdl :ou the ground
between that line and the north edge ()four herm for S.15 per square font.
The Sl)Uthen1 boundary of my pn1pcrty is not in dispute and ynu have not laid claim tom: snuthcn1
boundary that runs from the i.:anal ll) the m<.irker in the middk of 125\V road.
Since ,,-e 3re talking about only ns sm~11l <.lllll'Ullt of square f1.)0tagc thJt I am inkn. ·sted
.
in C()lltinuing ll)
use; me paying for a sun cy would not be practlca\ if I ,un gl)ing to hcl\ c to pay you for the squnrc t( 1otage
we agree 011 in proposal one. I would ha\ e no need to pay for a surn:~y or my southern boundary.

EXHIBIT 6 CORRESPONDENCE REGARDING SMITH/OWEN LAND DISPUTE

Page 56

Page 21

Ir you accept either or these proposals ( I or 2). and want to buy the deseribc<l portion nr our property. it
would require a surYey and legal description of the area being sold. We would need this so that we can
detennine the square footage and for recording at the county. We are willing to spilt the cost ofthi:.
surYe).
/\gain the cost ora survey is not practical considering the small amount or square fi.)otage inrnl\'cd. Your
la\\'yer could draft up a legal agreement that we could place on tile at the Cl)Urthouse complete with a
copy of your aerial photo 111arkcd with the portion or land that we settle on. J\ legal agreement is a , a lid
document and would a,·oid the cost of a surYcy. Computing the square footage of your <lesire to sel l me a
portion of my front yard would only take a Cl)Uple or hours and some marker stakes.

Settlement Proposal 3
Ir you truly belieYe that your legal description enco111passes the areas you repeatedly describe bclcrn. we
will pay ror a survey to mark your southern boundary according your legal description. Again, this
sur\'ey will clearly show \\·hat you purchased and what "·c own. Ir\\·e pa) for YOUR sun·ey, we intend
to retain all property stiuth of the line sun eyed.
i'vl y southern boundary is well established and not in dispute. It starts wi th the center of the canal and gl16 to the
marker in the middle or the 1:25\\' road. Your ~un·ey is not claiming any of my southern boumlar~. So you pa~ ing
for that line to be sun·eyed ,,·ould be a ,,aste or money. l he difference in your sun ey coordinate~ and mine result,;
in only a 7.3 foot difference bet,,·een my legal tk,;cription recorded and on tile and the coordinate, used 011 your
SlllTey. Your stake represents roughly a :26 foot different:..: (a 19 foot difference) when you measure my line at the
i:ast end of the boundary line frnm the center or the canal to the marker at the east end that you marked ,1 ith a T
po~t. \\'e could easily m..:asure that north St)uth line from the center of the canal out to the marker (Tl po,t you
placed and we can sec the differe111.:c in the tangent betm:..:n our l\\O kgal descriptions. \\'c could then mark tht: east
end marker and easily place flags c,wy 50 feet from that marker to the end of my yard based on your aerial photo
,, ith the line you drc,,· connecting your marker ,1·ith the middle of 1:25\V. \Ve can easily detcrmin..: the ,quare
footage for a portion of my garden ~pot through my front yard to the tree line leading to the 12.:'i\\' marker and ,,e
should be able to reach a fair settlement offer.
The ahemati,e is expen,i,·e suneys and a po~sible expen~i,e court battle based on the differclll coordinate~ o rm~
legal description on tile and the coordin::ites u~ed for your surYey.

To answer your question number I below: We arc nol willing to pay Desert West to come back out to
111ark our line (S200) and then pa) for YOUR suncy (S500). We may be.:" ii ling to tk1 one or the other as
dc::.cribed in the prnptisals abll\ e.
\Ve belic.:,e we have answered 1 our question number 2 in the three proposals alxwc. \Ve are not willing lo
pa) for YOUR sun e~ and then pn,, ide an 1 further settlement or disputed ground.
i\s far as your question number 3: l\.losl far111 parcels ha,c portions that arc ··unfar111ablc'" or not used for
the same purpose as the rest ol.thc pared. rhcsc includ..: areas such as ditches. drainage arc.:as. mcky
spots. pi,ot corners etc. This i-, al,;n true nf111any re::.idcntial lots and hornc::.tcads. Thi~ dl,e:.. nnt reduce
the ,·alue nf these an:as to the n,1 ncr nor docs it represent a lack or ownership. ,\ ll the grnund m.;
purchased has value to us and ,,e intend w optimiLc th..: utili1.ation ol"all orit. \V..: ha,..: not dccid..:d on a
linal plan rnr all pnrti l,ns of nur ground but we are considering a number or ptissihilitics.
I don't think unfannablc is a ,alid word but land not farmablc usually sells !"or a much ll•\\·er rate per
square fool than for111ablc land. There is not a number or possibilit ies available for the small portion or
land in dispute. For tl\er half the property boundary line;; in di:..pute. the disputed portil,n frt,m the middle
or the 125W road to c<lgc or 111) front yard i-; useless noxiou:,, \\e..:<ls and ,;crub bru:-h that Yl'ur arc
wdcornc.: to have and use as )'OU sec tit,, ith one of your numerous possibilities. I am onl: interested in
keeping my front yard, 111y garckn patch and my asparagus patch. Yes. to amid a lengthy and npcnsive
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Court battle I am \\'ii ling to pay you a fair price the small strip or land containing a po1iion or my gar<lcn
spot, my front yard and my asparagus patch. That is the only reason. By the \my. your main water pipe
runs through my land without a right of way secured by the former O\\'ner or you. I ()\\·n from the middle
of the 125 west to the canal. Your water line crosses my driveway and my property line up lo the cana l.
Arc you interested in purchasing a right or \\'ay for your \\'ater pipe?
We don·t require a lengthy rebuttal or a reiteration or\'arious points already presented . We have tried to
present our three settlement proposals as clearly as possible. Please consider these proposals seriously
and let us knm\ i f you can agree to one of them. Then we can 1110\·e tt1\,·ard a re:-.olution to this dispute.
I could agree to one or two of the below solutions:

l. You and I agree on a date and time to measure my east end line by measuring from the canal to the
south and place a marker at the 176.3 foot point. The canal has not moved and I am sure you don't want
to claim any part of my land that is currently not in dispute. We could then place a marker at t he edge of
your berm and using the line your drew on the aerial photo we could place markers every 50 feet to the
end of my front yard at the beginning of the tree line leading out to the 125West marker in the middle
of the road. We do not need to mark the line from the end of my front yard to the 125 road as you are
welcome to any of that land to th e south of my driveway. It is just scrub brush and noxious weeds and
not worth fighting over. Every fifty feet we would mark the edge of the berm so that we could easily
calculate the square footage from the sta kes and markers. I would be willing to pay you a fair price for
the square footage of the portion of my garden patch, my fro nt yard and my asparagus patch t hat the
stakes and markers define. This would take only a couple of hours of our time and we could draw up an
agreement for your lawyer to agree on with a copy of your aerial photo clearly showing the settlement
of the square footage involve. I would not sign any settlement that acknowledges that yo u own ANY
portion of my garden spot, my front yard and my asparagus patch. The settlement would be simply t o
settle the matter in dispute and allow me to freely use my garden spot, my front yard and my asparagus
patch without further arguing.
2. If you are not willing to invest a couple hours to mark and calculate the square footage I need to
preserve and reach a fair settlement, then let's let a judge decide which of the various survey
coordinates are correct. Time is money and we have wasted enough time on discussing a very sma ll strip
of land. Your proposals all tend to prolong the dispute and your money could be put to better use than
paying for expensive surveys that in the end will simply show that my legal description on file and your
new survey used different measuring points and coordinates. A judge will have to decide which if either
is correct. For roughly 40 years I and the previous owner of my homestead have openly maintained the
disputed property in dispute with no complaints or claims from the previous owner of the alfalfa field
you purchased. If my proposed solution does not satisfy you, let's elevate the dispute to Court as I do
not wish to waste much more t ime on attempting a settlement. I would like to avoid a Court battle but if
you feel it is necessary then get it started so we can put an end to this endless dispute.
Sincerely,
Carl and Anita Owen
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Smith, Derik L <DerikSmith@packagingcorp.com> August 1, 2018

to me, chisholm
Carl.
'{our southern boundary ll in dispute. Th1:-. 1s the bound-1n
Your share your ea.-;tcrn boundary with :\lr. Child.
Your no11hcrn boundary is the cl':nta of the canal.
Your western boundary is the middle of the road.

\OU

~hnre \\ 1th me

That is \\·hy I bdiC\'C your southern boundary needs tn be sun eyed for you to establish any claim. I have
asktxi you to have this sur,;eyed since you first raised this dispute against my suryey. I hm·e put rorth
proposals~ and 3 that include a sur\'ey of that line.

I agree tlwt you and I could ddcrmine my surYcycd line gcnernlly {but maybe not accuratdy), and mark
the long strip between this line an<l my berm if you wanted ll) buy, it from me. I commend and echo your
desire to minimize the cost to sctllc this as I bclie\'e neither of us should spend any more than is
necessary. llowc\er. I h3\·e checked with the county and they require that a legal description (dctcnnined
by a sur\ cy) be pn)\·idcd to record the creation of a new pared or addition subtraction to any existing
parcels. I confirmed this with three departments at thc county: building/zoning:, recording and property.
So if you arc to buy that portion or ground between a sur\'eyed line and my hcnn. it will require a sun·cy
and new kg.ii description.
As a point of clarification: If you choose to purchase the ground described in proposals l and 2. the offer
would be to sell all the ground between that line and the 11011h edge l1f my berm. not ce11ain bits .ind
pieces. This \\"lluld create a long strip or triangle staning at the wad and \\·idening as it 1110\·ed e~ht. This
would keep a straight property line between us, inste~1d of a zig-1ag of cut up small pieces. rm ap()\ogizc
if that \\"as not clear in the proposals.
l agree\\ ith )'l)ll that neither of us should pay any nwre than is nccc:-.sary tn settk this. I also agree that it
is taking longer than it should. and \\·e arc just spinning our wheels. I also agree that a court battle WlJuld
be lengthy and e.-.:.pcnsi\"C. So again. I ask you if you can accept one of the three propnsab I offered. I
hclic\·e any l)l1e l)fthi..: three would 1wt draw this out further. hut in:,;tcad. would pn_)\·ide a quick. ck·ar, and
kgally-ri..:cordcd solution. If :nu cannot, thi..:n I suppose thae is nothing cl~L· to he done and I can only
accept my surveyed line ,hour shared boundary and \\·ill lx~gin to u:,;c any and all ground within my
marked :-.un cy as I :-ice tit.

Dcrik Smith
20S.8 l 6.35S-+
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Carl Owen <carleowen@gmail.com> Aug 2, 2018

to Derik, chisholm
Carl.
Your southern boundary h in dispute. Thi:, i:s the boundarv vou share\\ ith me.
Your share your eastern bounda1)· \\·ith l\fr. Child.
Your 11011hern boundary is the center of the canal.
Your western boundary is the middle of the road .
That is why I bclic\'C your southern boundary needs 10 be sun eyed for you to establish any claim. I have
asked you to ha\·e this sun eyed since you lirst raised this dis1u1c against m sun·e . I ha\·e 1ut forth
ro osals 2 and 3 that include a surn:y of that line. I h:m:~ two north and s0uth pwpcrty hnl!s and I ha\
wo cast and west property lint!s. The north point at both lines starts at the canal. l11e sotuh point is th··
1iddk oftbe 125\V road which also marks the west point coming from the east end ofmy property. It
1y field wher..: :,-ou placed your T post e1rnneously is my second nonh south property !me :-.tmting at th
·anal an<l ending at the southern line pa.'>t where you placed your T post on my land. The 0nly dispute
inc that I am a\\ are of b the line frnm the center 1.1f 125W to the cast end of my pr0perty. LJsing th
·oordmatcs Clf your sur\·c} which differ from my legal d.csc1ipti0u and coordinate;, on fl.Jc l0ng bt:for
your new suf\-C} has created the! dispute. I have maintained m) propert} 0peoly and you want to lay clain
to property in dispute. (all on my land), I am nor disputing that you own the alfalfa field from our henn
o 'ow· southcmmo:-1 oillt. Your <.:OClfdinatcs and mine are not ma cement
I agree that you and I wuld determine my sur\cyed line generally (but maybe 1101 accurately). and mark
the long strip between this line and my berm if you wanted to buy it Crom me. I commend and echt1 your
desire lo minimiLe the cost to settle this as I belie\e neither l)l"us should spend any more than is
necessary. However, I h,ne checked with the county and they require that a legal descriptio11 (determined
by a sun ey) be pro\·idecl to record the creation of n ne\\ parcel or addition, subtraction to a11y cxisti11g
pared,. I confirmed thi-; \\ ith three departments at the county: building Lllning. recording and prnpeny.
So if you are to buy that portion of ground between a surYeyed line and my berm. it will require a sun ey
and new lcirnl dcscri tion.

~---------

1 never offered to buy any property from you. I merely offered to pay you a fair price for the
portion of my property that you claim just to settle the dispute. I hereby withdraw that proposal.
If you check with your attorney, a legal agreement defining the land that you would no longer be
laying claim to would be legal and binding with the markings on the aerial photo defining the
square footage in dispute and you giving up any possible claims to my land which I have owned
and maintained openly without complaint for over ten years. My offer to be reasonable and pay
you a sum of money for you foregoing any claim to my property is no longer on the table. You
keep wanting to cause expense for a survey when none is required. Your research is faulty: as I
never wanted to buy my property from you. I merely tried to settle the dispute with money
merely to avoid litigation. I can see that you are not interested in my withdrawn offer and want to
continue to try to lay ownership to my property. My attempt to settle the dispute was never t
buy an}'!hlng from you exc t for you to just go away and leave me and mine alone
.\,; ;1 j'(litlt ,, r._·Lirilic::lliPIL 11· you c: h,,p, ._:, \< l j'\m:lw, .· Il le: g :\'lllld dc:~.:n !,c:d in j'n ,:11 1sab I ;1 11d 2. till' lit·r,:r
-..1 ,,u!J he: Ii' ,c:!l ,\l l th.: gn,u1,d hc:t\1·'-·..·n 111.1: l:i:c: ,1:d 1l;c: 1,,,n ,: ..-d:,:c: l·,1· 1~1:, bc:·111. 11, 11 c:c::·tai 1: hih J I'. ,\
p:-:c:c:s. lil;:,; \1·l,uld c:r,\11'..' ;1 l,111~ ,;t,·i :1 l, r tr;:11: ~lc ~u11i:1 ::'. ,l' 1:1,' n1:1d :i :1d 11 idcnitl'.,'. :h i: 11h11 c:d c:a, 1.. 1:1i,
\\ \lldd kc:1.-p (l slr:n :;ht j'l"()l' C:rt y Ii11C: h1.·l \\ l..'L·:1 u , . i:,,k:id 1,r :1 ii :,.' -l:1:,: 111" L'lll up ~'.11,1' I i1 i..::.:-:s f' tl1 ap, ,'., ,g iA'
:1·t l·.: t'. \ \ d .... n l ) l L:. .\ 1r i11 :h'--· i"i\)(1 \.)'.' ~~i-"
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\s a pomt of clmification, I do not \\ish to purchase all) ()f my lantl vou desc1ibe Lil ro 10:,al I and 2
;You don't <)Ct it. You can't sdl land that 'Ou do not Jega.lJ O\\-'TI.
I agree with you that neither of us should pay any more than is necessary to ::,t::ttk this. I also agree that it
is taking longer than it should. and we arc just spinning our wheeb. I also agree th3t a coun battle \\·ould
be lengthy and expensive. So again, I ask you if you can accept one o f the three proposals I offered. I
beli e\·e any one of the three would not draw this out furt her, but instead, would provide a quick. clear. and
legally-recorded solution. If you cannot. then I suppose there is nothing e lse to be done and I can only
accept my sun eyed line as our shared boundary and will begin to use any and all ground\\ ithin my
marked survey as I see tit.

I accept my property that I purchased and have used o enl for over ten ears and which I will
continue to use for the next 10 ears
~our survey differs from my legal description. With different coordinates between the two, o
cannot seize land without going through the legal process as the two surveys do not agree. I
would like to give you one final piece of advice and I do not wish to discuss this matter with you
any longer. My advice: If you attempt to use any portion of my land to include my garden s~t
my front yard and my asparagus patch for any use at all, you will be met with resistance so 1
would advise you to grow your alfalfa in peace and leave me and my property the hell alone. I
cannot be clearer except to advise you to seek some legal advice from your attorney before yo
make any rash moves and try to use any portion ofmy property. I categorically refuse to pay o
one red cent to purchase from you property that you do not own. I don't wish to receive an
more correspondence from you. If you have an bing to say further re ardin the dispute then
have xour attome contact me

Carl E. Owen

Carl Owen <ca;le•J·xen@;:r'·::i.i.co"» August 4, 2018

to chisholm
I am no longer talking or corresponding with your client, Derik Smith so any further communication to me
should come to me since I am representing myself in this dispute.
Please relay to your client that I require a copy of his written permission to have his water pipe run through my
driveway at the west end of my property (which is not in dispute) to the MID Canal head gate.
This request is in accordance with Idaho Statute Title 18 Chapter 43 18-4308 which states generally that he
can place on his property buried water pipe or ditch as long as the pipe, installation and backfill reasonably
meet Idaho standards for Public Works construction.
"The written permission of the owner of a ditch , canal, lateral, drain or buried irrigation conduit must first be
obtained before it is changed or placed in buried pipe by the landowner."
I am the landowner and Smith's buried water line is on my property (undisputed) without any irrigation
easement or right-of-way. When I purchased my land, a title search was conducted and found no
encumbrances, no irrigation easements or irrigation right-of way across my land. In surrounding fields close to
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my property, an irrigation easement or irrigation right of way are recorded and are part of the Warranty deed or
Deed of Trust. I purchased Title insurance and the title search found no easements or right-of way on my land
with the exception of the standard 40 wide canal right of way for maintenance and egress and ingress across
my property which runs to the middle of the canal and the standard County Road 25 foot easement from the
middle of the 125W road.
However, Derik Smith's water pipe is buried under my driveway and is on my property up to the MID Water
Canal B1 head gate. I have contacted MID Water and they state that they only have control over the head gate
and that the water pipe through my property is a private matter.
I am enclosing a copy of a Warranty Deed from William C. Nichols and Eva Nichols dated November 7, 1979
to David I. Nichols and Jackie Lynn Nichols conveying the property I now own as I purchased the same from
the Bankruptcy Administrator. The prior owner David Nichols will attest in Court that he did not provide the
previous owner of Derik Smith's Alfalfa field either written or verbal permission to bury a water pipe through the
driveway up to the MID Water head gate. So from November 7th, 1979 to the present, neither the prior owner
of the alfalfa field or the present owner, Derick Smith have a legal irrigation easement or right of way and their
deed does not reflect a recorded or unrecorded easement, right of way or written permission to have the buried
water pipe on my property.
The Warranty Deed of November 7, 1979 also points out some significant errors in Derik Smith's survey for the
property he purchased (without irrigation easement or right of way):\
1. Derik Smith placed a T post marker on my property from the point of beginning (center of 125W road) at
609' instead of the 613.75 specified in the Warranty Deed and in my Legal Description. He compounded this
error by placing the T post at 153' from the center of the canal while the Warranty Deed states the correct point
as 174.93" with the recorded point being 176.6" a difference of roughly 24').
I do not know how his surveyor came up with the erroneous 609' marker as he did not find a property marker
but merely placed his marker as a valid reference point. I do not know how his surveyor came up with the
erroneous measurement (form center of canal) of 153'. At any rate, his survey points conflict with long recorded
survey points and Smith has no legal case to cite his survey points as correct when they are easily proven as
incorrect.
I am satisfied to continue to maintain my homestead without encroachment from Smith's incorrect survey points
and let him maintain his alfalfa field that he purchased.
He has managed to make a small dispute into a large and acrimonious dispute where he wants to fence off part
of my garden spot and front yard.
Please forward any evidence of an written permission, irrigation easement or right-of way for Smith's buried
water pipe across my land soonest. I am not wishing to engage you in argument or positions, I am simply
providing you with correct information so that you may advise your client and I am asking for any proof or
evidence of an irrigation easement or written permission in his or the previous owner of the alfalfa field to have
his buried water pipe on my land. MID Water states it is private issue between the property owners and will not
get involved.
Sincerely,

Carl E. Owen

ttached Warranty Deed
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FOR VALUE _RECEIVEb WlLLIAM· c. ~!i!'ICHOLS and;,EVA NICHOLS,

.h · husband and wife, the .Gi:-antors·, do heri::by grant, ifargain, sell
·
~ and- convey unto DAVIP I. NICHOLS and JACKIE LYNN -NICHOLS, !J,usband
arld wife, whose· present addresa ia 17:24 ·n stre'e't~ Rupert, .Ida.ho·
" 83350, the Grantees , t;he following described ·p~raises , t-ueil.ted
i,i Micidoka. County, Idaho, to-wit~
'
·

f,

f

I'

Part of the NBI! of S-ecti.On ·1- Of ToWnsbip 9

11

South. Range 24 East·'of ·1:he Boit;.e Mer_idian. ·

I!

Beginning at the SN cornet of th. NE'iNE¼ of.·
Section 7 of T. 9 S •., R. 24 E. ,B.M.-, whiCh.
point shall be the Point· of Beginning . Thellce
.
Ii!, 89° ·09' E for 613. 75'. feet. tQ a· poil).t; T,henCe ·
N 7° 10' 44• W._for 174.93 feet (1'16.6' Rec.) .. ·
to a point on the centerlin e of tba B-1 caiial;
Thence N 74° 12' 413• ff' along said centerlin e
for 221.03 feet: to a point; 'l'han~ s 88~ .38 1
49" w along said· c~nterlin e for 378.22 .feat
. to .a point on the l/16th_ section 1ine1 T"llences 0° 16 1 W along.sai d !/16th· section ~ina
for ~~3.- 88 £eet t~.::-. the Point of Begi_nni_ng.
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Contains + 3. 09 acres and is subj.act to a
40.0 foot-wide .canal Ri9bt-Of-W aY..alo_hg · the
aort:hern most-side and alSo·sWJ ject.to a 25.0
foot wide COuntty =oad Right•of-w ay aloiig
1::h9 Hest side.

iI

!

TO HAVE AND, TO BOLD the s~id pr~ses, . •With their
appurtena nces unto the said Grantees. hb8.ir beire";.and .,asS,tgmi :forever. And the said Granters do hertiliy Covenant td and with
the Grantees that they are the owners ·in fee ·of uid premises,
·
that aaid premises ara £:i:-ee from _a11 encuni>ran c:H ."ar)..d that they
will_ warr~t and. defend the same f~om all lawful claims._w hatacav

I
,,
11
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'11I

Subject to 1979 Real.P%°cperi_; Taxe6 and O.i M Asse~sments of the Minidoka Irrigatio n-Distric t for 1979~.

l

0

r

DATED t h i s . ~ y of No.,.r~ 1979.

·. William c. · Nichols
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Carl Owen <carleowen@gmail.com> August 21,2018

to chisholm
Mr. Chisholm, please review the attached response to your letter of August 15, 2018.
Sincerely,
Carl E. Owen

August 20, 2018

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318

Re: Your letter of August 15, 2018 Smith/Owen Land Dispute
Dear Mr. Chisholm,
own legal counsel
I understand that you recommended to me on July 17, 2018 that I consult with my
tly, I have not
apparen
that
and then have my attorney talk to you regarding the matter. You state
that I intended to
followed your recommendation. If you review our correspondence, I informed you
not have to have an
represent myself in the matter. So, nothing prevents you and I talking. One does
then I am willing. If
attorney to defend property interests. If you wish to discuss the matter with me,
an impasse.
you require that I have an attorney to speak for me, then we have somewh at of
land Survey and
You state that I have a misunderstanding regarding discrepancies in a Southern Idaho
discrepancies of about
the Desert West (Smith) survey. I disagree. You further state that the errors and
my property line from
one -foot south of the beginning point accounts for the difference in the length of
legal description
my
in
is
starting point (middle of 125 West) to the east end of my property line which
at the steel marker
as 613.75 feet. Your assumption is incorrect. Whether the beginning point is correct
of my east end which
located in the center of 125W road or one- foot south would not affect the length
at 609.94 feet
property
my
is recorded as 613.75". The Smith survey incorrectly marked the east end of
at 613.75. Desert
when the true and accepted recorded legal description of my property shows it ends
at the correct
or
609.94
either
at
end
east
West did not find a survey marker for my property at the
marker in the
current
613.75 length. In fact, if a survey uses a beginning point one- foot south of the
end property line
middle of the 125W road then the angle from the beginning point to my legal east
of 609.94.
survey
Smith
the
by
placed
marker
length would be more to the south than the incorrect
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of my
Another significant error is that my property line from the middle of the canal to the south end
at
placed
incorrectly
is
West
Desert
by
property is 176.6' (recorded) and the Smith survey marker placed
usually
ents,
153.6 '(a difference of 23') In any legal dispute where there are survey error or disagreem
the earlier recorded informatio n prevails.
erroneous
At any rate, the dispute involves a very narrow strip of land that Smith is laying claim to with
the
survey factors at play. The fact that I have openly maintained and used the disputed strip and
or
challenge
any
without
same
the
did
him
previous owner, David Nichols and his father before
y, the
objection for decades until Smith arrived on the scene will play out in a legal dispute. Historicall
berm separating my property Childs property and Smith's has been accepted as the dividing property
line even when Smith's field was irrigated by ditch irrigation.

of three
As far as the pipeline buried under my driveway and up to the canal, the law is clear. Only one
instrumen ts can give Smith the right to use my land for his water pipe.
•
•
•

A recorded right of way
A recorded easement
A written permission from the landowne r where the pipe is encumbering

alfalfa
Smith has neither and that issue should have been settled prior to his purchase of the adjoining
laying
is
Smith
since
field. It is now a significant and relevant issue, which comes into play, especially
claim to part of my property including my garden spot and a part of my front yard.
Your statemen t that I knew or should have known of its existence is conclusory and without any
indicated
supportin g data. I recently found the existence of his pipe encumbering my property after he
my
that he was laying claim to part of my property. The area where his water pipe diverts through
no
makes
t
statemen
conclusive
Your
property is covered with dirt and extremely thick weeds and brush.
his
for
difference since Smith has no easement or right-of-w ay or written permission to use my property
line.
water pipe. I was under the assumption that his water source was from the east end of his property
What first hand or personal knowledge do you have of your statement ? "Employees of the Minidoka
your
Irrigation District have advised you of Smith's right to continue to use and maintain pipeline across
continued
its
for
tion
compensa
property and that you do not have the right to remove it or receive
in
existence and use. "What a Minidoka Irrigation employee told me was that they did not get involved
to
such an issue and that it is a private matter between the landowners involved. You might want
whatever
of
s
reconsider relying on hearsay and I would advise you to check the legal credential
on a
employee you discussed the matter with. My understanding is that a legal dispute does not rely
bottom
The
.
determine
to
fact
of
trier
a
for
Minidoka employee's view or opinion as that would be a job
line is that Smith does not possess a recorded right-of-w ay, a recorded easement, or a written
no
permission document giving him any right to encumber my property. My warranty deed shows
encumbrances and I have title insurance to that.
comes up
You discuss adverse possession and state that I possibly paid taxes on a 1.1. sliver. If that issue
not
in a court of law, whether I paid $1.00 or $100 in taxes means that I paid taxes. The amount does
may
we
that
indicate
you
as
time
drive the decision. I do not wish to discuss adverse possession at this
The
be able to resolve the dispute out of Court. If that changes, then we can discuss the issue later.
addition
accepted boundary of the berm dividing Smith's land and mine would be a significant factor in
the
from
objection
without
ce
to several decades of steady and continuance open use and maintenan
previous owner of the alfalfa field.
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Concerning Smith's settlement proposals:

1. Smith agrees to quitclaim the narrow strip outlined in red and colored in blue on your attached
photograph if:

I pay for a survey of the blue colored strip based on Smith's survey which I have discussed has errors
as described above.
Comment and counter: The photograph you provided shows the survey from Smith's survey where an
erroneous marker was placed at the east end of my property by Desert West since they could not locate
my east end marker. The marker is erroneously placed at 609.94' when my recorded legal description
shows the correct marker should be 613.75. Additionally, my legal description on file and recorded
shows that I own from the center of the canal south to 176.6' and the marker placed by Smith's survey
incorrectly places a marker at 153.6', a difference of 23'. It probably does not matter if Smith is willing
to quitclaim any claim from the established berm at the east end of my property (613.75' to the center
marker on 125W road.) to any land north of the 613' marker from the east end of my legal description
to the center marker in the 125W road. To that end, I am not sure if an additional survey is even needed
but if it is, It would have to be based on my legal description beginning at the starting point of the
middle of the 125W road and extending east to my property end at 613.75' with a marker being placed
and then extending further to the east to the next section marker as Smith's survey not only claims part
of my property but a significant portion of the tax parcel for my neighbor Child's property on file at the
Tax Assessor's office.
As far as the cost the survey, Smith has previously stated that he would pay the cost. However, In the
interest of settling this dispute (which should have never arisen) I would be willing to pay one half of the
survey, if it is necessary, with the stipulation that it be done by Moon Engineering. The narrow strip of
land in dispute would be of no realistic use to Smith but it disturbs my property and peace by Smith
laying claim to a portion of my front yard and stating his intention to place a fence the entire line of the
property dispute. We could meet to finalize a legal agreement of settlement to be placed on file at the
Tax Assessor's office and the Courthouse. As far as Smith's desire to be present at a survey, if it is
necessary, I have no objection if he stays on his property instead of mine.
2. That I must quitclaim to Smiths the parcel they purchased save and except the blue parcel outlined in
red that Smiths will convey to you.

Comment and counter: I have no interest in Smiths parcel they purchased and have never laid any claim
to their property. I would of course sign a document stating that I do not wish to claim any of Smith's
property. I do not see any reason for Smiths to convey anything to me. I would expect that he would
sign a similar document stating that he does not lay claim to any property north of the established berm
from the east end of my property to the center marker of the 125W road. This would allow him to keep
and use his property and me to keep and use my property as if the dispute never arose.
As a further incentive for a peaceful solution and settlement of the dispute, I would be willing to sign a
written permission notarized document that he can file at the tax assessor's office and the Courthouse
stating that he may use and maintain the waterline under my driveway with the following stipulations:

1. That he promptly notify me of any need for maintenance and disturbance of my driveway
prior to commencing any maintenance.
2. That during the maintenance period that he provides a method for ingress and egress to the
125W road while maintenance is being performed.
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3. That he restores my driveway and any disturbed property to original condition within three
days of completed maintenance.
as much
In the general area easements and rights of way have been purchased for as little as $1000 and
for
as $5000. While I am not interested in monetary gain, I would be willing to negotiate a fair price
canal
the
to
up
property
my
signing permission for Smith to use and maintain the pipeline currently on
with the stipulations if we are unable to settle the dispute on the above described terms.
do so and
If we can peacefully settle this dispute, then let's work out the legal documents necessary to
move on with our lives.
Sincerely,

Carl Owen
276N 125W
Rupert, ID 83350 Ph: 208-430-3206 carleowen@gmail.com

chisholm@pmt.org August 21, 2018

to me
Carl,
I have read your response, and I have forwarded a copy to Derik
I suggested that you consult with legal counsel for two reasons.
Smith.
One is that you have a number of erroneous beliefs regarding the
applicable law. You are not inclined to listen to my comments and
suggestions, so it is better for you to get the correct advice from your
own counsel, even though the advice will be the same. Another reason is
that you will cost yourself money if the court awards Smiths costs and
attorney fees if it decides that your claims and defenses are frivolous.
You can save yourself some money and risk and would have the benefit of a
very good offer made by Smiths if you would consult with, and listen to,
competent legal counsel.
Your misunderstanding about the length of your south boundary is
Idaho Land Surveys
indicative of your misunderstanding of the issues.
incorrectly located the 16th section quarter 1.1 feet south and 3.8 feet
It is the 3.8 feet west of the
west of the true 1/16th section corner.
le for the difference between
accountab
is
which
true 16th section corner
the 609 foot length and the 613 foot length. You incorrectly focused on
the 1.1 foot discrepancy to the south as being accountable for the
difference in the two lengths.
I will get back to you after I have discussed your email with
Smiths.
Don
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On Tue, 21 Aug 2018 03:42:48 -0600, Carl Owen <carleowen@gmail.com> wrote:
> Mr. Chisholm, please review the attached response to your letter of
> August 15, 2018.
> Sincerely,
>

> _Carl E. Owen_

rom: Carl Owen <carleowen@qmail.com>
Date: August 21, 2018 at 9:34:10 AM MDT
To: chisholm@pmt.org
Subject: Re: Settlement Proposals Smith/Owen Land Dispute
Mr. Chisholm,
attorney and
I am interested in a reasonable and peaceful settlement if that is possible. I admit I am not an
a judge or jury.
with
Court
a
don't wish to be one. Among other things I do know this: Anything can happen in
a reasonable
attempt
to
is
desire
My
faith.
good
in
We will cross that bridge if necessary. I made my proposals
advice.
legal
your
for
Thanks
involved.
frivolity
any
on
decision
a
settlement. The court if necessary will make

Septembe r 21, 2018

Carl E. and Anita R. Owen
276N 125W
PO Box 723
Rupert, Idaho 83350
Donald J. Chisholm
Attorney at Law
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Re: Smith/Ow en Land Dispute

Dear Mr. Chisholm,
I spoke with you yesterday , September 20, 2018 regarding the land dispute between your client
Derik and Jessica Smith and me and my wife. You advised me at that time that you could not
legally speak with me and stated that I was represented by counsel. I specifically told you that I
had not engaged or retained services of an attorney. I had previously notified you that I did not
have an attorney and that I would be representing myself in all matters pertaining to the above
referenced land dispute.
Since you seem to think you cannot legally speak to me despite my telling you that I was not
represented by an attorney, I will communicate with you in writing.
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I notified you by phone that I arrived home on September 14, 2014 to find a barbed wire fence
starting at my driveway and running through my front yard. Your client, Derik Smith was in the
process of extending the barbed wire fence east into my lower field where the property was
clearly marked as posted and with No Trespassing signs. Prior to arriving at my home to
discover the barbed wire fence, I stopped at the Minidoka County Sheriff's Office in Rupert and
filed a trespassing complaint. (Incident 01-2018-01147).
When I arrived home and found your client, Derik Smith fencing off a large portion of my front
yard, I told him to stop and he stated that he had conferred with you and that you told him to
erect the barbed wire fence. I contacted you and left a voice mail relaying this information to you
and have not received a response. When I tried to call you and discuss the matter, you told me
you could not legally talk with me. I informed you that I was representing myself and you again
refused to discuss the matter.
Upon further inspection, your client, Derik Smith has installed a camera to surveilling my
property and land. This intrusion is a serious violation of my wife and my privacy rights.
DEMAND LETTER
To that end, consider this a demand letter for the following actions to be completed by I :00 p.m.
on Monday, September 24, 2018:
I. The barbed wire fence erected by your client, Derik Smith, that runs starts at the beginning of
my driveway extending to the east through my front yard enclosing my lawn mower, tools and
other property belonging to me be removed.
2. That my fence outlining my grape vines that was cut during the erection of the fence be
repaired.
3. That the surveillance camera surveilling my property and invading me and my family's
privacy be removed and any recorded footage of my property be provided to me.

If the above actions are not taken and completed by September 24, 2018 on or before I :00 p.m, I
will file a Civil Complaint in the Fifth Judicial District demanding relief and requesting
damages.

Since you feel you cannot legally discuss the above matters with me; I will forward all future
correspondence in writing to you. On behalf of your client, Derik Smith, I will serve you with all
necessary legal documents to resolve this egregious issue. If you change your mind and wish to
discuss the issues regarding the land dispute and this demand letter, I can be reached at: 208-4303206.
Sincerely,
Carl E. and Anita R. Owen
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chisholm@pmt.org September 22, 2018

to me, deriksmith

Carl,
I was in Boise on Thursday and Friday attending a legal seminar.
I didn't see your email until this morning. Gary Slette sent me an email
Wednesday afternoon informing me that he had notified you that he will not
be representing you and authorizing me to communicate with you directly.
I forwarded a copy of your email and the attachment to Derik and
He told me his motion activated camera
have talked to him this morning.
He just has it there to provide
yard.
or
is not pointed at your horne
He does not plan to take down
fence.
and
surveillance for his property
of his property.
boundary
the
within
clearly
his fence, since it is
and serve the
suit
file
to
going
are
you
that
You indicated
Smiths. That is not
for
attorney
the
as
me
on
complaint and summons
You need to serve
.
Procedure
Civil
of
Rules
Idaho
appropriate under the
filed a
has
attorney
their
After
Smiths.
on
pleadings
your initial
you are
pleadings
your
to
response
other
or
e
appearanc
formal notice of
attorney,
their
on
notices
or
pleadings
additional
any
required to serve
unless they choose to represent themselves, as they are entitled to do.
You will need to pay the filing fee and the service fees of the
sheriffs office or the fees of a private process server. That might
cause you to realize how foolish you have been in rejecting Smiths' efforts
to resolve this issue with you. The shock to you will come when you
lose the case and are ordered to pay Smiths' costs and attorney fees.
Smiths don't want to incur further attorney fees having me
communicate with you, unless it is necessary for me to do so in
representing them. I have tried to be honest with you and explain the many
misconceptions you have had about the error in the Idaho Land Survey and
the law.
When you choose to represent yourself in court the court will
hold you to the same standards attorneys are required to meet complying
with the Idaho Rules of Civil Procedure and orders of the court regarding
The court will have authority to issue sanctions for
procedural issues.
failure to comply with the rules and its orders, including assessment of
It will have authority
fees and costs and striking claims and defenses.
to award fees and costs if claims or defenses are pursued which the court
finds to be frivolous.
Gary Slette told me the amount he would have required as a
retainer to handle a case such as yours and his estimate of the cost of
handling the case through a trial. Those figures are pretty realistic.
Filing a case may appear to be easy. Living with the consequences may
not be.
Don
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to chisholm, Anm,
Don
I just received the below email this morning from your client Derik Smith. You notified me on July 17, 2018 by a
mailed letter that your office was representing Mr. and Mrs. Derick Smith and demanded on behalf of Smiths
that I remove my no trespassing signs within 10 days. You further stated that if I failed to do so that they will
take appropriate action to have the court determine "that you are trespassing on their property, to have the
boundary line determined by a judicial decree and to have you reimburse them for their costs and attorney

fees".
/ responded, did not comply with your demand and gave my address for legal filings and have, as yet, not
received any Court papers to have the Court determine the boundary line. I would think as their representative
that you would prepare the Court documents when I refused to remove my no trespassing signs as you
demanded. I believe the Court should settle this dispute.
I had previously notified you and Derik Smith that I would not communicate further with him and that any further
correspondence regarding the boundary dispute must come from you as his lawyer and representative. I
notified you that I intended to represent myself in the dispute. I notified you that if Smith did not remove the
barbed wire fence through my front yard by 1:00 P.M. that I would take legal action. II is now 2:00 P.M and
instead of removing the barbed wire fence, I received the below email from Derik Smith threating that any
communication to him or you will be dealt with accordingly. I consider that a threat to me and my family. I am
forwarding this email from Smith to you as I have not received any notice from you that you are no longer
representing him in the boundary dispute issue.
Smith, Derik L September 24, 2018 10:38 A.M.

to me

to me
Carl,
I will no longer tolerate malicious provocation, unfounded insult, and personal attacks directed at
me, my family and anyone representing me. Therefore, I formally request that you do not
contact me or Don Chisholm for any reason. This includes, but is not limited to, verbal, written,
electronic, direct and indirect communication. Any further communication will not be responded
to, will be considered harassment, and will be dealt with accordingly.
On September 14, 2018 when Smith installed a barbed wire fence through my front yard, I left
you a voice message and contacted you regarding his actions. In view of Smith's disregard for
further communications to come from you, he has now stated a veiled threat to me and my
family. I have never engaged in malicious provocation, unfounded insult, and personal attacks directed at
Smith, his family and anyone representing him as he alleged.

To that end, I need to know if you are still representing Smith in the Boundary dispute. I also need to know if as
Smith stated to me on September 14, 2018 whether or not you instructed him to erect a barbed wire fence
beginning at my driveway and fencing off a large portion of my front yard. Since I am representing myself and
my family and you are named as his representative in the boundary dispute, I request you respond to this
notification as soon as possible.
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You previously stated that you could not legally talk with me due to your mistaken belief that I was represented
by counsel. I clearly informed you that I had not authorized or retained counsel and that I was representing
myself in the boundary dispute. Later you stated that Attorney Gary Slette had given you permission or
authorization to talk with me. As far as I am aware I have the right to represent myself and I gave you
permission and authorization to talk with me. I am the only one who can give permission for you to
communicate with me and I am now restating that you have permission to communicate with me and I request
you do so as soon as possible unless you are no longer representing Derik Smith.

Sincerely,

Carl E. Owen
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Electronically Filed
10/2/2018 4:06 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Janet Sunderland, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208)678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.

DEFENDANT'S MOTION FOR MORE
DEFINITE STATEMENT AND MOTION
TO STRIKE

DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

Come now the Defendants,

Derek L.

Smith and Jessica R.

Smith, to move for an order of the Court requiring Plaintiffs to
amend their Complaint to comply with Rule 8(a) of the Idaho Rules
of Civil Procedure or to strike from the original Complaint all of
the underlined material

on the

copy of the Complaint which is

attached hereto and incorporated by reference.

Defendants further

move to strike Exhibits 1, 5, 6, 7 and 8 of Plaintiffs' Complaint.
(The exhibits are described in the Complaint.

Exhibits 7 and
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8 were not attached to the original in the court file.
exhibits

are

not

attached

to

the

copy

of

the

The

Complaint

attached to this Motion)
The Complaint

filed by Plaintiffs

is excessively verbose,

contains unnecessary recitations and repetitions of evidence and
which statements purportedly support the Plaintiffs'

claims and

include allegations regarding settlement negotiations, which are
inadmissible as evidence under Rule 408 of the Idaho Rules of Civil
Procedure.

The exhibits incorporated by reference exhibits are

unnecessary

to

redundant,

a

statement

of

Plaintiffs'

claims

repetitive and inadmissible evidence.

and

contain

In addition to

being irrelevant and immaterial to the merits of the claim the
Complaint fails to contain a short and plain statement of the claim
or claims for relief sought by the Plaintiffs.
This Motion is made because it would be unduly burdensome
and time-consuming for Defendants or their counsel to draft an
appropriate answer to the Complaint in its present form,

and it

would be unduly burdensome for the Court and its law clerk to sort
out

the

allegations

of

the

Plaintiffs

and

responses

of

the

Defendants if Defendants are required to file an answer to the
Complaint in its present form.
Defendants

reserve

the

right

to

move

to

require

Plaintiffs to survey their property and the alleged disputed area
to provide correct legal descriptions under Rule 9(j) of the Idaho
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Rules of Ci vil Procedure.
Oral argument is requested on this motion.

Dated this

?4

day of October, 2018.

Attorney for Defendants
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CERTIFICATE OF MAILING

2 1.iA-

I hereby certify that on the ~ ~~-- day of October,
2018,
upo n :

I

served a true and correct copy of the foregoing MOTION

Carl E . Owen and Anita R . Owen
276 Nort h 125 West
Rupert, Idaho 83350
Email: carleowen@qmail.com
Attorney(s) of record in the above-entitled ma t ter, by mailing a
copy thereof in the Uni t ed St ates mail, postage prepaid by first
class mail , in an enve l ope addressed to said person(s) at the
foregoing address(es) and by email.

Donald J. Chisho lm
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Plai ntiff s, Pro se
Car l Eric Owe n and Anit a R. Owe n
276N 125W
Rup ert, Idah o 8335 0
Phone: 208- 430- 3206

IN THE DISTRICT COU RT FOR THE FIF

FOR THE STATE OF IDAHO, IN AND FOR

Car l E. Owe n and Anita R. Owe n
(Hu sban d and Wife ) Pro Se
Plaintiff,

TH JUD ICI AL DISTRICT

THE CO UNT Y OF MINIDOKA

) Case. No.

)

(j\/3l\-lB ·'70'w

) Civi l Com plai nt for Tres pass ing and
Suit for Dam ages and Reli ef
)
)

-vs-

)

Der ik L. Smi th and Jess ica R. Smith
(Hu sban d and Wife )
Defe ndan t.

JURY TRI AL DEM AND ED

)
)

)

I. FAC TUA L AND PRO CED URA L BAC KGR OUN
1.

D

On or abou t Nov emb er 7, 1979 William C. Nich
ols and Eva Nich ols, husb
conveyed + 3.09 acres to Dav id I. Nichols and Jack
ie Lynn Nich ols, husb
a Warranty Deed. The War ranty Dee d states: "said
encumbrances and that they will warrant and

)Whatsoever".

and and wife,

and and wife, with

premises are free from all

defend the same from all lawful claims

(Exh ibit 1)
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2.

On or about September 4, 2008 the Bankruptcy estate of David I. Nicho

ls conveyed the

+3.09 acres described in the Warranty Deed of November 7, 1979 (parag
raph 1 above) to
Carl E. and Anita R. Owen by way of a Bankruptcy Trustee Deed. (Exhib
it 2)
3. On or about March 23, 2018 Desert West Land Surveyors was contra
cted

by Westerra Realty

to survey a 27.48 parcel ofland to the south of Plaint iffs land.
The survey states:
"TH1S SURVEY WAS COMPLETED BY THE SURVEYOR WITHOUT

THE BENEF

POLICY, TITLE COMMITMENT OR ANY OTHER FORM, TITLE SEARCH, EASEMIT OF A TITLE
ENTS,
ENCUMBRANCES AND OTHER SPECIAL EXCEPTIONS TO THE PROPE
RTY HAVE NOT BEEN

PROVIDED TO OR RESEARCHED BY THE SURVEYOR. nns SURVE
Y WAS NOT COMPLETED
TO THE ALTA/ACSM STANDARDS. SURVEYED PROPERTY IS SUBJE
CT TO ALL EASEMENTS
AND ENCUMBRANCES AND ANY OTHER SPECIAL EXCEPTIONS CURRE
NTLY EXISTING OR

OF P{JBLJC RECORD." (Exhibit 3)

4. Shortly after the March 23, 2018 survey, Plaintiff observed Defen
dant (Derik Smith) placing
a T post at the 609- foot point of Plaint iffs 613.75- foot point east line

of property.

Plaint iffs legal description describes the North line of Plaint iffs proper

ty as 176.6 feet (rec)

from the east point to the north point at the middle of the B-1 canal Defen
dant placed his T
post at the 153.6 foot south point instead of the recorded 176.6 foot point.
5. Plaintiff stated his objections to Defendant placing the T post as the
placem

ent was

incorrectly claiming part of Plaint iffs property. Along with two witnes
ses, Jesse Vaughn and
David Anderson, Plaint iff notified Defendant that his placement of the

T post was in dispute

and that he was advised not to take further action until the dispute over

the land claimed by

Defendant was settled. Defendant stated that he intended to build a fence
along the disputed
boundary from the T post to the west NE ¼ section marker in the middl
e of 125W road to
prevent his children from getting into the B-1 irrigation Canal. Plaint iff
advised Defendant of
the errors he was claiming in the east, south and north points of Plaint

iffs property. (609'

'{ice 613.75 ' " at the east point of Plaint iffs land and 153.6' vice 176.6'
(rec) to the north
~oint of Plaint iffs property). Defendant stated that he was claiming the
2
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land based on the

surve y of Marc h 23, 2018 for whic h he claim ed he paid.
(Exhibit 3) _!l~co rds reflect that the
su_;:y_ey of Marc h 23, 2018 was paid for by the seller of the
property purch ased by the
Defe ndan t. See parag raph 3 above that cites a discla imer
on the survey that states it was
condu cted without a title polic y, title searc h, was not resea

rched by the surveyor and was not

completed to the ALTA/ACS M standards. In fact the surve
y only place d one surve y mark er
at the far east end of the Alfalfa field and was unable to
locate the rebar

mark ing the east end

9if Plain tiffs land. Defe ndan t place d a T post at the 609'
east line of Plain tiffs 613.75 (rec)
east line. No survey stake s based on the Marc h 23, 2018

surve y were place d on Plain tiffs

front yard where Defe ndan t erect ed a barbe d wire fence
on Septe mber
dispu te of the boundaries were ongo ing and Plain tiff had
poste d

14, 2014 while the

"No Trespassing" signs.

6. Later, on or abou t April 9, 2018 Defendants purch ased
a tract oflan d (an alfalfa fie@
adj oining Plain tiffs land to the south from Mary Ann Dure
Trust of the Comm unity Property Trust unde r trust agree

au, Trustee of the Survivor' s

ment dated Nove mber 5, 2006 by

way of a Warr anty Deed . (Exhibit 4).
7. On or about April 21, 2018 until Augu st 4, 2018 Plain
tiff and Defe ndan t and Defe ndan t's
attorn ey, Donald Chisholm, began docu ment ed discussion
s regar ding the dispu ted south
land boun dary dividing the two properties in dispute and

ern

Plain tiffs north ern line boun dary

line from the T post at the east end 609' point of Plain tiffs
prope rty north to the cente r of the
B-1 canal. On August 4, 2018 Plain tiff notif ied Defe ndan
t that he woul d no longer
comm unica te with him and that further comm unica tions

woul d have to be made throu gh his

lawye r whic h were cond ucted from Augu st 4, 2018 until
Septe mber 24, 2018. (Exhibit 6).
Plain tiff had poste d the disputed area with "No Tresp assin
g" and
disputed boun darie s betw een the two properties could be

3
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"Post ed" signs until the

legal ly identified and resolved.

Plain tiff's legal desc ripti on and Defe ndan t's surv

ey cited different and oppo sing surv ey

coordinates. (Exhibit 6, page 4). Afte r Aug ust
2, 2018. Plain tiff enga ged in corre spon denc e
"ith Defe ndan t's attorney. (Exh ibit 6, page s 26-3
7). Plain tiff advi sed Defe ndan t on Aug ust

4, 2018 that he wou ld no long er attempt to negotiate
~d intimidating man ner and that any further corre

directly with him due to his threa tenin g

spon denc e or settlement attem pts rous t he..

i:nade thro ugh his attorney, Don ald J. Chisholm
. (Exhibit 6, page 26)

-S. On or abou t July 17, 2018 Defe ndan t hired Don
ald

J. Chis holm to represent him in the

qoun dary dispute. (Exhibit 5) Intim idati ng threa
ts to take the matt er to
both Defe ndan t and his lawy er and Plain tiff agre
reaso nabl e and fair reso lutio n coul d be reached.

Cou rt were mad e by

ed to settle the matt er in Cou rt if no

Both Plain tiff and Defe ndan t at that time

sJated that they wan ted a peac eful settl eme nt but
the threats of Cou rt actio n ham pere d and
i,nterfered with attempts to reac h a satis facto ry
good faith resolution.

9. On Aug ust 15, 2018 Atto rney Chis holm forw
arde d a lette r to Plain tiff with a phot ogra ph
snow ing the disp uted port ion of Plai ntiff s sout

hern land boun dary outli ned in red and

colo red in blue and prop osed that Defe ndan t Smi

th wou ld quitc laim the land outli ned in red

if Plain tiff met certa in cond ition s. (Exh ibit 1).
10. On Aug ust 21, 2018 Plain tiff forw arde d resp
onsi ve settl eme nt prop
attorney. Defe ndan ts attor ney resp onde d that he
wou ld forw

osals to Defe ndan t' s

ard the settl eme nt prop osais rn

Defe ndan ts and get back with Plaintiff. He neve
r resp onde d to the Aug ust 21, 2018
proposals. (Exhibit 6, page 32)
11. On Sept emb er 14, 2018 Plain tiff left his hom
e at appr oxim ately 8:30 a.m.
Falls. Whi le in Twi n Falls Plain tiff rece ived a
call from
Dav e Pinther, infor ming him that Defe ndan t and
Dese

4
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for a trip to Twi n

his neig hbor , Chie f Dep uty Sheriff

rt Wes t Surv eyor s were on his prop ertv

and plac ing surv eyor stake s by his drive way and

in his front yard. Plain tiff advi sed Dep uty

Pinth er that the disp uted boun dary was post ed

with No Tres pass ing Sign s until the disp ute

yvas settl ed. Qep uty Pint her state d that it was a

civil matt er and he coul d not get invo lved .

12. On Sept emb er 14, 2018 Plain tiff arriv ed in
Rup ert at 3 :00 p.m.

and filed a Trespass ing

Com plain t agai nst Defe ndan t at 3:11 p.m. (Inci
dent No. 01-2 018- 0114 7) (Exhibit 8)
13. On Sept emb er 14, 2018 at appr oxim ately 3:30
p.m. Plain tiff arriv ed hom e at 276N 125W ,
Rupert, Idah o and foun d a barb ed wire fenc e had
exte ndin g east thro ugh Plai ntiff s front yard to

been erec ted start ing at his driv eway and

Plain tiff's post ed No Tres pass ing Sign s.

14. Plain tiff calle d the Sher iff's Offi ce and requ
ested they disp atch an

offic er to com e to his

hom e and stop the tresp assing and erec tion of
a barb ed wire fenc e thro ugh his prop erty. Two
Dep uties were disp atch ed and they ques tione d

Plain tiff and Defe ndan t. Both state d that

desp ite Plain tiff's havi ng post ed No Tresp assin
g Sign s that they coul d do noth ing. They
state d that Chie f Dep uty Pint her had alrea dy conc
lude d that the disp ute

was a civil matt er

inste ad of a tresp assing issue.

II. BAS IS OF JURISDICTION
The Fifth Judi cial Dist rict Cou rt has juris dicti

on to hear and rule on civil com plain ts, relie f

requ ests and dam ages in exce ss of $ 10,000. It
has juris dicti on over (1) Orig inal civil, pers onal
injury and othe r tort, cont racts, dom estic relat
ions , and habe as corp us. (2) Orig inal crim inal,
felony, and post conv ictio n revie w. (3) App eals
from magistra te divis ion and state agen cies and
boards.

III. DISCUSSION/STATEMENT OF THE CLA
1. Defe ndan t, Deri k Smit h, plac ed a mark er (T
post

IM

) on Plai ntiff s prop erty shor tly follo wing a

Mar ch 23, 2018 surv ey. (Exhibit 3) He state d
to Plain tiff in fron t of two witn esse s that he
;nten ded to fenc e from the T post to the NE ¼
secti on mark er loca ted in the middle of 125W
5
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road to keep his children from getting
in the B-1 Canal. Plai ntif f informed Def
endant, Der
Sm ith, that his marker was in error and
pos t and survey marker in dispute and

that he was placing the claimed placeme

advised Defendant Sm ith to take no adv

regarding the property boundaries in disp

to locate the rebar mar king the 613.75

Plai ntif fs east boundary line. He was una

ussions in an attempt to peacefully reso

feet of

y,,ere then exchanged wit h both Defend
ant
Defendant Sm ith bec ame uncooperative,

and his lawyer until Aug ust 2, 2018 whe

would have to be mad e through his law

proposals from Def end ant' s attorney, Don

municate

yer.

resolution to Def end ant' s attorney on Aug
espondence or a response to Pla inti ffs

n

d faith

endant Sm ith that he would no long er com

_with him and that further communicat
ions

2018 and did not rece ive any further corr

resolution

threatening and unwilling to continue goo

,resolution attempts. Pla inti ff advised Def

Plai ntif f submitted cou nter proposals for

lve the

ald Chisholm, advised

the land/boundary dispute. Proposals for

ust 21,

resolution

ald Chisholm.

notified by phone on September 14, 201

oeigbbar, Dav e Piother, Chi ef Deputy
Sheriff. that a surveyor and

front yard.

property boundaries were in dispute and

6
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8 by his

Defendant Sm ith wer e on

Pla inti ffs driveway and on Plai ntif f's

Plai ntif f advised Dep uty Pin ther that the

-

The plac ed

f's legal description.

boundary dispute unti l July 15, 2018 whe
n Def end ant' s lawyer, Don

, his i;roperty placing survey stakes by

ble

T pos t was plac ed at the 153 foot poin t
instead of the

Pla inti ff and Derik Sm ith engaged in disc

Pla inti ff was in Tw in Falls whe n he was

surveyor

east boundary cut off approximately 23

;true 176.6 foot point described in Plai ntif

that he was representing Defendant in

erse action

true point of Plai ntif f's east boundary -~

.T pes t at the 609 foot poi nt of Pla inti ffs
Plaintiffs east to nor th boundary as the

nt of the T

ute until the dispute was resolved. The

plac ed a survey marker at the 609 foot
poin t of

ik

that he had

posted No Trespassing signs until the dispute could be resolved. Plaintiff stopped on the way

oome and filed a trespassing complaint wi1h the Sheriff's Office in Rupert. Idaho. (Exhibit
JL
5. When Plaintiff arrived at his home~ be found Defendant Smith on his front yard erecting a

~barbedwire fence which was encompassing Plaintitrs riding lawn mower. a

moving dolly and other tools. equipment and materials belonging to Plaintiff along with
several metal fence posts. Plaintiff told Defendant Smith to stop immediately and he refused
to do so. Plaintiff.infunned Defendant Smith that the dispute was still being contested and

asked if Defendant had spoken to bis lawyer regaroing erecting a fence inhibiting Plaintiff's

driveway and front yard. Defendant Smith told Plaintiff in front of Plaintitrs wife that his
lawyer had advised him to erect the f~. Plaintiff notified Defendant Smith that he was in
violation ofposted No Trespassing signs and Smilh continued to ereet the barbed wire fence.

6. Plaintiffcalled the Sheriff's office and requested that they dispatch an officer t.o come out
and stop Defendant Smith from continuing to build a barbed wire fence through Plaintiffs
front yard. Two Deputies from the Sheriff's Office arrived and stated that Chief Deputy Dave
Pint.her had told them that the no trespassing complaint filed was a civil matter. They refused
to have Defendant Smith stop erecting the funce until the disputed boundacy lines could be

settled in

~:dlibiLBl
IV. filJPPORJmG FACTSIATIA~TS

l. Plaintiff's property was once part ofa large parcel of land owned by William C. Nichols and

Eva Nichols. They split up and sold individual parcels of which one they conveyed by
wammty deed to their so~ David Nkhols (Plaintiff's eurrent property). Plaintiffpurchased

David Nkhols property through bis Bankruptcy Estate. {Exhibit 2) At the time 1hat David
Nichols purchased the property~ now belonging tQ Plaintiff, the property io the south of
7
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Plain tiff's land now belonging to Defendant was and still is separa
which was recognized and accepted as the boundary line betwe

ted by a decades old bem1

en the two properties. The

perm was put in place to stop Defen dant's irrigation water from

going onto Plaint iff's

property and to protect Plain tiffs land from irrigation water from
Defen dant's alfalfa field
which at that time was ditch irrigated. Since the boundary dispu
te arose Plain tiff stopru@
~ater ing his property to the east to avoid an issue based on Defen
dant claim ing property
, north of the berm. Plain tiff has water rights to water his prope
rty and had done so
ten years. His irrigation water was stopped by the berm and did
not flow
alf~lfa field to the south of Plain tiffs property. As a result of Plain

for over

into Defen dant's

tiff not irrigating the east

,EOrtion of his property, the land has dried and deteriorated and
weeds

and alfalfa plants have

overtaken the east portio n of Plaint iff's land. Plaint iff will have
to cultivate and replant his
east prope rty once the boundary dispute is settled.
2. For several decades the currently disputed strip of land betwe
en
property was maintained, irrigated by Plain tiff and the previous

Plain tiffs and Defen dant's
owne r's water rights, mowe d

3:nd kept in good condition. The previous owne r of Plaint iff's
property planted a row of trees
from the 125W road through Plain tiffs land. These trees are oaw
eocow passed by
Defen dant's illegal barbed wire fence and his erroneous surve

yor stakes placed au Plaint iff's

P.roperty on September 14, 2018. A garden spot now in dispu
te was cultivated. irrigated and
harvested by Plain tiff and the previous owne r for decades openl

y and notoriously without

¥1Y objections from the previous owners of the Alfalf a field. Existi
ng mature grape vines by
Plaint iff's garden spot were cared for and harvested every year

for decades and are now part

of the disputed boundary and partially encompassed by the barbe

8

Page 84

d wire fence Dmiu g the

erection of the barbed wire fence by Defendant, the

wire run fence for the grape vines that

had been in place for decades was cut and fenced off
3. At the time Defendant Smit h erected a T post at
the

by Defendant.

east end of Plain tiffs property, he was

clearly trespassing without permission from Plain tiff

and claiming land in dispute base d on

differing legal descriptions of whic h he was made awar
stated that it was made without research by the surve

e. His own survey of March 23, 2018

yor, without benefit of a title search and

did not meet ALTA/ACS M standards. (Exhibit 3)
4. Whe n Plain tiff became aware that Defendant was
claiming a portion of his property he
researched and found an irrigation pipe running throu
gh his driveway from
his property to the Nort h up to a head gate at the B-1

the west end of

Canal. Further research found that the

deeds Exhibit 1 or Exhibit 2 describing the legal desc
ription of Plain tiffs property
free from any encumbrances. The only right -of ways
were the stand

ard road right of way for

125W road and a Irrigation Canal right of way belon
ging to MID Wate
nor the previous owne r of the property south of Plain

were

r. Neither Defendant

tiffs property had a recorded right -of

way, easement or written permission for a wate r pipe
running through Plain tiffs driveway
and his property. Defe ndan t's Warranty Deed nor Coun
ty recor
way, easem ent or permission for Defe ndan t's wate r

ds show any irrigation right of

pipe running unde r Plain tiff's land.

}:lai ntiff offered through Defe ndan t's attorney to give
a written permission to Defendant to
];,.ave and maintain the wate r pipe running throu gh Plain

tiffs property with certain conditions

in exchange for Defendant dropping all claim s to Plain
tiffs southern property boundary.
Neith er Defendant nor his lawyer respo nded to Plain

9
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tiffs offer. (Exhibit 6, page 29-32)

5. Citing a case on point with the present case, Weitz v. Green
, 148 Idaho 851,8 63,23 0 P.3d
743, 755 (2010) the Supreme Court of the State ofida ho Dock
et 44887

stated in a 2018

opiniort:
In Weitz, owners of neighboring properties were in dispute as
to ownership of land
along the common borde r of two adjacent properties. Weitz, 148
Idaho at 856, 230
P.3d at 748. During the dispute, one party entered the contested
land and built a fence
in place of a dilapidated fence.
The. Court, (quoting Menasha Woodenware Co. v. Spokane Int'!
Ry. Co. 19 Idaho
586,5 93, 115 P. 22, 24 (1911)) However, we stated, when the
appellants entered the
tract of contested land and constructed the fence, they "were
not committing an
innocent mistake in re-entering the property, cuttmg down veget
ation and erecting a
fence. They had notice from the [respondents] that the property
was in dispute." This
Court went on to say"th at it strongly disfavors the resort to forcef
ul self-help in
resolving property disputes." Id. Ultimately this Court determ
ined the Appellants
acted willfully and intentionally and, and were thus guilty of trespa
ss and liable for
tnmle dama ges under Idaba Cade section 6-202 Td
6. Defendant.and bis attorney acknowledfled that the survey
of Marc

h 23, 2018 and property

claimed by Defendant was in dispute and were engaged with Plaint
\

disputed property boundaries which Plaintiff poste d with ''No

iff in efforts to settle the

Trespassing " signs until the

dispu te could be resolved. While negot iations were underway
to resolve the dispute,
Defendant willfully and intentionally entered onto the poste d

prope rty and erected a hostile

barbed wire fence unlawfully taking a large portio n of Plaint iff's
to the north of the claimed boundary of the Defendant based on

property. The fence

js well

the Marc h 23, 2018 survey.

(Exhibit 3 and Exhibit 6, page 4) Both parties acknowledged
that if the

dispu te could not be

settled informally, that the matter would be settled by the Court
. Plain tiff was prepared to
defend his property in Court if the dispute could not be settled
out of Court. Plain tiff made
good faith efforts to resolve the dispute. Defen dant's unlawful
actions of trespassing and
e~ cting a hostile barbed wire fence has forced Plain tiff to elevat
e the matter to the Court in
.order to protec t and defend his property interests,
10
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V. RELIEF REQUESTED
Plain tiff requests dam ages , to be prov en in Cou

rt, caused by Defe ndan t's unlawful actions in

excess of $35, 000 and such othe r relie f as the Cou
limited to Defe ndan t unlawfully seizing a port ion
personal property, willfully trespassing onto his

rt may see fit. Dam ages include but are not

of his land, depriving Plain tiff of real and

land in violation of Idaho Cod e 6-202 and

placing a host ile barb ed wire fence on Plai ntiff
s land on September 14, 2018. Defe ndan t's
unlawful actions caus ed severe dam age to Plain
tiff's eastern port

ion of his property and

significantly redu ced Plai ntiff s prop erty value.

Defendant igno red Plai ntiff s post ed "No

Trespassing" signs and on Sept emb er 14, 2014

fenced off a large port ion of Plain tiff's land

beginning at Plain tiff's driv eway and extending

east to Plain tiff's post ed "No Trespassing" sign

knowin_g that the disputed boun dary lines had not
been
and taking Plai ntiff s prop erty alon g with his tools

settled. Defe ndan t by unlawfully fencing

, trees and equipment whil e negotiations to

srttl e the disputed land were ongo ing severely affec
to enjoy and safe ly use their land and property.

s

ted Plain tiff and his family from bein g able

Plain tiff further requests that the Cou rt require

the unlawful and offending barb ed wire fence be

removed at Defendants expe nse as a threshold

issue until the disputed boundaries can be settled

in Court.

VI. CONCLUSION
1. Defe ndan t willfully and with mali ce on Sept
emb

er 14, 2018 fenced off a port ion of Plaintiffs

property that was clearly post ed with "No Tres

passing" and "Pos ted" signs thereby willfully

and intentionally violating Idah o Cod e 6-202.

See (Exhibit 6, page 4)

2. The use of a barb ed wire fenc e was unnecess
ary and hostile as the disp uted land bein
claimed by Defe ndan t was mark ed with surveyor

g

woo den stakes with pink markers. Plain tiff

ilas pets and frequent guest that coul d easil y suffe
r injuries by the barb ed wire fence.

11
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3. The wtla wfu l barb ed wire fence was chal
leng

ed on Sept emb er 14, 2018 whe n Plai ntiff told

Def enda nt to stop the cons truc tion of the fenc
e thro ugh his fron

t yard. Defe ndan t state d in

front of Plai ntif fs wife that his attorney, Don
ald Chisholm, had instrncted him to erec
t

t the

fei;ice and refu sed to stop erecting the fence.
Plai ntiff left a pho ne mes sage for Def enda nt's
attorney aski ng if he had instructed Defe ndan

t to erect the barb ed wire fence and rece ived
no

reply from Def enda nt's lawyer. Plai ntiff follo
wed up with writ ten corr espo nden
Def enda nt's atto rney has not answered whe

ce and

ther he did or did not instr uct Defe ndan t to

the host ile barb ed wire fence on disputed prop

erty. (Exhibit 6, pag e 36)

4. Plai ntiff had prev ious ly filed a "No Trespass
ing" com plai
Rup ert, Idah o. See (Exhibit 8) Whe n Plai ntiff
Defe ndan t in the proc ess of erec ting the barb

erec t

nt with the She riff' s office in ::--

arrived hom e from filin g Exhibit 8, he foun

d

ed wire fence begi nnin g at his driv ewa y and

exte ndin g east thro ugh his front yard to the
post ed no tresp assi ng signs.

'-

5. Plai ntiff reported the wtlawful actions of
Defe ndan t erec ting a fenc

e on Plai ntiff 's property to

t4e She riffs offic e and two deputies cam e to
the scene while Defendant was in the proc ess
of
erec
, ting the barbed wire fence and told Plai ntiff that they could oat srap Defe ndaa
_erec ting the fence as thei r Chie f Dep uty Pint
her cons ider ed the
Plai ntiff poin ted out that his prop erty was post

t from

issu e a "civ il" matter.

ed with "No Tres pass ing" sign s and the

SJleriff' s depu ties still refu sed to stop Defe ndan
t from erec ting the barb ed wire fenc

e.

(Exhibit 6, page 4 and Exhibit 8)
6. Jhe barb ed wire fence wtla wfu lly erec ted
on

Sept emb er 14, 2018 by Defe ndan t encl osed

Plai ntiff 's riding lawn mow er and repa ir part
s, gas cans (now
num erou s wor k tools, tree s plan ted in Plai ntif

missing), a mov ing dolly,

fs front yard and seve ral met al fence posts.

The fence encl osed Plai ntiff 's asparagus patc
h and a port ion of his grape patch. In the

12
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process of erecting the fence, Defendant moved
several rounds of walnut that
seasoned for woodturning. At Plaintiff's grape patc
h the wire that had been
decades to allow growth of the grape vines was

were bein g

in place for

cut and a fence post holding the wire was

pushed over during the erection of the barbed wire
grape wire was attached was enclosed by the barb

fence. The tree which the south end of the

ed wire fence as well as a portion of

Pl~intiff's garden spot. On September 14, 2018 whil
e Plain tiff was askin

g Defendant to stop

erecting the fence, he placed his hand on one of

the fence posts that Defendant had erected.

Defendant told Plain tiff that his fingers on the fenc
property and that he could charge Plain tiff with

e post were "two inches over onto his

trespassing". Defendant placed a surveillance

c8¥1:era pointed directly at Plaintiff's property (an
inva
the local area, Alfalfa fields are not fenced and espe

sion of Plai ntiff privacy). Throughout

cially not fenced with hostil e barbed

wire .
7. The fence installed by Defendant over Plain
tiff's objections has taken a large p01iion of
Plain tiff's front yard to the point where Plain tiff
and his wife have difficulty turning vehicles
around without coming into contact with the barb
ed wire fence. The large post placed at the
beginning of Plai ntiff s driveway inhibits Plain
tiff and his visiting guests from being able to
safely park by the driveway or tum vehicles arou
nd for egress and ingress.
Respectfully submitted,

c_~~ -Pwe-..- a~ 7f rJ2v*u q/ 2 5/2-c:, t%
Carl E. Owe n and Anita R. Owen

Po Box 723
276N 125W Rupert, Idaho 83350 Phone: 208-4303206/208-430-7144
email: carleowen@gmail.com
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10/3/2018 3:45 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Janet Sunderland, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208)678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R.
SMITH,

DEFENDANT'S BRIEF IN SUPPORT
OF MOTION FOR MORE DEFINITE
STATEMENTS AND MOTION TO STRIKE

Defendants.

The Plaintiffs, Carl E. Owen and Anita R. Owen have filed a
prose Complaint against Derek L. Smith and Jessica R. Smith.

The

text of the Complaint is 13 pages long. Attached to the Complaint
are exhibits one through six consisting of more than 4 0 pages.
Exhibit 6 is 37 pages of email correspondence, letters and photos.
Exhibits 7 and 8 are referred to in the complaint, but they were
not attached to the original which was filed with the court, nor
were they attached to the service copies.

Defendants'

obtained copies of Exhibits 7 and 8 from Plaintiffs.

counsel

Exhibit 7 and

DEFENDANTS' BRIEF IN SUPPORT OF MOTION FOR MORE DEFINITE STATEMENT AND
MOTION TO STRIKE- PAGE 1
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8 consist of 8 additional pages bringing the total to approximately
50 pages of exhibits.
Rule B(a) of the Idaho Rules of Civil Procedure provides that
a pleading that states a claim for relief must contain:
(1)

A short and plain statement of the grounds for the
court's jurisdiction, unless the court already has
jurisdiction of the claim and the claim needs no
new jurisdictional support

(2)

A short and plain statement of the claim showing
that the pleader is entitled to relief; and

(3)

A demand for the relief sought, which may include
relief in the alternative for different types of
relief.

Rule

8 (d) (1)

requires that each statement must be simple,

concise and direct.
Rule 8 (a) (2)

provides that a denial must fairly respond to

the substance of the allegation.
Rule B(a) (3) provides that a party that intends in good faith
to

deny

all

of

the

allegations

of

a

pleading,

including

the

jurisdictional grounds, MAY do so by a general denial. A party that
does

not

intend

to

deny

all

the

allegations

must

either

specifically deny designated allegations or generally deny all,
except those specifically admitted. Subparagraph (4) provides that
a party that intends in good faith to deny only part of allegation
DEFENDANTS' BRIEF IN SUPPORT OF MOTION FOR MORE DEFINITE STATEMENT AND
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must admit the part that is true, and deny the request.
Defendants

have

filed

a

Motion

to

Strike

all

of

the

allegations of the Complaint, which are underlined on the copy of
the Complaint which is attached to the Motion and incorporated by
reference and have move to strike Exhibits 1, 5,

6, 7 and 8. The

allegations of the Complaint are unduly verbose and repetitive.
Plaintiffs flooded the Complaint with descriptions of evidence in
support of their claims. With the exceptions of Exhibits 2, 3 and
4, the remaining Exhibits, 1, 5, 6, 7 and 8 contain irrelevant and
immaterial

statements

and

evidence,

are

unduly

repetitive

and

argumentative and include evidence of settlement negotiations which
are not admissible under Rule 408 of the

Idaho Rules of Civil

Procedure.
It

would be

unduly difficult

and

tedious

for

Defendants'

counsel to answer each statement contained in the Complaint.

It

would almost require a response to each sentence in every paragraph
of the Complaint.
Defendants believe that the only claims of the Plaintiffs
described in the Complaint are that Plaintiffs have acquired title
to a strip of land between the original South boundary of their
property and a berm located on the property of the Defendants under
a theory of agreed boundary, a claim that Defendants trespassed on
said strip and,

possibly a claim that Defendants do not have a

valid easement for a buried irrigation system.

The property to
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which they are asserting a claim was not included in the legal
description of the property conveyed to them by the bankruptcy
trustee without warranties (Exhibit 2 to the Complaint).

There has

been no adjudication of the claim of the Plaintiffs that they have
acquired

title

to

the

disputed

property.

Defendants

believe

Plaintiffs cannot prevail on that claim.
Plaintiffs are not alleging that they have acquired title to
the disputed property by adverse possession.
the

property

under

any

color

of

right

and

They have not entered
have

not

paid

the

property taxes on the property required under Idaho's statute of
limitations on claims for possession of property.
The common boundary between the property of the Plaintiffs and
the property of the Defendants which runs easterly from the 16th
quarter section corner of the NE¼ of Section 7, Township 9 South,
Range 24 East of the Boise Meridian at the approximate center of
125 West Road.

The boundary is the subject of conflicting surveys.

The survey by Idaho Land Surveys in 1978 placed the 16th section
corner 3.8 feet West and 1.1 feet south of the 16th section corner
correctly located.
A 2017 survey by Desert West Land Surveys, the correctness of
which has been confirmed by Moon Engineering, has located the 16th
section corner correctly.

Both 1978 and 2017 surveys place the

southeast corner of Plaintiffs' property at the same location.

The

difference in the location of the 16th section corner accounts for
DEFENDANTS' BRIEF IN SUPPORT OF MOTION FOR MORE DEFINITE STATEMENT AND
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a difference of approximately 3. 8 feet of length of the common
boundary between the property of the Plaintiffs and the property of
the Defendants but the difference has no material effect.

The 1.1

foot north to south difference between the location of the west end
of the 16th section line, at most, would create disputed ownership
of a triangle shaped parcel of land 1.1 feet in width near the
center of 125 West Road and tapering to zero approximately 610 feet
away at the east end of the common boundary between the property of
Plaintiffs and property of the Defendants.
The allegations of Plaintiffs' Complaint that the southeast
corner of his property should be 20 feet further to the south than
the surveys have located it are irrelevant. Once the South boundary
line has been established, if there is a discrepancy in the length
of the Plaintiffs' east boundary, that discrepancy could only be
the result of a survey error of Plaintiffs' property and would not
move the South boundary of the Plaintiffs property to the property
south of the original surveyed South boundary.
Defendants and their counsel believe that Plaintiffs'

claim

for trespass against the Defendants is based on Plaintiffs' claim
to land for which they would need a decree to establish ownership.
Defendants dispute the Plaintiffs'

claim of agreed boundary and

will ask court to reform the deed to Plaintiffs'

property to a

surveyed boundary based on the correct location of the 16th quarter
section corner.

Defendants will ask the Court to quiet title to
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Defend ants' proper ty acquire d by their deed and confirm ed by the
Desert West Land Survey s survey .
Plaint iffs claim that the Defend ants' proper ty is served with
irrigat ion water through a buried pipelin e across Plaint iffs' land
running parall el to the east side of 125 West Road in Minido ka
County from the B-1 canal to the northw est corner of Defend ants'
proper ty.

Defend ants believe the pipelin e has been in place and

operati ng

since

1979

with

owners hip of Plaint iffs

the

knowled ge

and

consen t

and/or their predec essors

of

the

in intere st.

Plaint iffs have not identif ied that claim in section 5 of the
Compla int,

entitle d Relief Reques ted,

so it

is

not

clear what

relief they are seeking , if any.

Defend ants will ask the Court to

decree

implied easeme nt

that

Defend ants

have

operat ion,

repair

Plaint iffs'

proper ty and a

and

an

mainte nance

of

said

statuto ry easeme nt

for

continu ed

pipelin e
for

across

delive ry of

irrigat ion water through said pipelin e.
Section

6 of the Compla int

is

entitle d Conclu sion.

That

section is a regurg itation of the inappr opriate eviden ce which was
discuss ed in the prior section s of the Compla int.

It has no place

in a Compla int proper ly drafted in compli ance with Rule 8 (a) of
the Idaho Rules of Civil Proced ure and should be stricke n.
Defend ants respec tfully reques t that the Court strike all of
the underl ined materi al in the Compla int and Exhibi ts 1, 5,

6, 7

and 8 and direct that Plaint iffs amend the Compla int to comply with
DEFENDANTS' BRIEF IN SUPPORT OF MOTION FOR MORE DEFINITE STATEME NT AND
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Ru le 8 and allow Defen dants time to respon d to an appro priate
ly
amend ed Comp laint.
Respe ctfull y submi tted this

3~

day of Octob er, 2018.

Donald J . Chi's olm
Attorn ey for Defen dants

DEFEND ANTS' BRIEF IN SUPPOR T OF MOTION FOR MORE DEFINITE STATEM
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CERTIFICATE OF MAILING
I hereby certify that on the

3~

day of Octobe r,

20 1 8 , I served a true and correc t copy of the foregoi ng BRIEF upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert , Idaho 83350
Email: carleow en@qm ail.com
Attorn ey(s) of r ecord i n the above- entitle d matter , by mailing a
cop y t h ereof in the United States ma i l, postag e prepaid by first
class mail, in an envelop e addres sed to said person (s) at the
forego ing addres s(es) and by ema il.

Donald J. Chish

DEFENDA NTS' BRIEF IN SUPPORT OF MOTION FOR MORE DEFINITE STATEME NT
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Carl Eric Owen and Anita R. Owen
276N125W
Rnpert, Idaho 83350

IN THE DISTRICT COURT OF TID; F'IF"IH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

)

Carl E. Owen and Anita R.
Owen
Husband and Wife, pro se

)

Case No. CV34-18-756

)

Response to Defendants Notice of
Hearing and Motion and Brief for
More Definite Statement and
Motion to Strike

Plaintiff,)
)
)
)

•VS-

Derik L. Smith and Jessica R.)
Smith Hnsband and Wife
)
)

Defendants.

RESPONSE IN OPPOSITION JO DEFENDANTS NOTICE OF DEARING and
DEFENDANTS MOTION AND BRIEF FOR MORE DEFINITE STATEMENT AND
MOTION TO STRIKE

1
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BACKGRQJJNDIISSUES
I. On September 25, 2018 Plaintiffs filed a Civil Complaint for Trespassing and Suit for
Damages and Relief case no. CV34-18-756, served Defendants with the Complaint and
Summons which notified them that they had 21 days in which to answer.

2. On October I, 2018, Donald J. Chisholm filed a notice of appearance.

3. On October 2, 2018 Donald J. Chisholm sent the following email to Plaintiff.

Cart,
As I was preparing to respond to the complaint you filed against
Smiths I noticed that page 7 of the complaint and Exhibits 7 and 8 were
missing. I called the cleric: and asked her to email copies of the missing
documents. She sent me page 7, but she said you had not attached
exhibits 7 and 8 to the complaint you filed.
Don

Plaintiff forwarded the requested Exhibits 7 and 8 as requested by email on October 2, 2018 at
10:22 a.m.
4. On October 2, Donald J. Chisholm, attorney for Defendants filed a NOTICE OF HEARING
on October 2, 2018 with the Court. He states he will call up for hearing the MOTION FOR
MORE DEFINITE STATEMENT AND MOTION TO STRIKE on Monday, October 29, at
11:30 a.m.
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5. On October 3, 2018 Donald J. Chisholm filed a BRIEF IN SUPPORT OF MOTION FOR
DEFINITE STATEMENTS AND MOTION TO STRIKE.

COMES NOW Plaintiffs and responds to the above I through 5 issues.

I. ISSUE 1: Plaintiffs Complaint consisted of a total of 13 pages of clearly defined subjects and
issues. Section Ill of the Complaint entitled DISCUSSION/STATEMENT OF THE CLAIM
consisted of 6 paragraphs with 609 total words.

Paragraph 1 of Plaintiff's Complaint clearly stated that Defendant Derik Smith
trespassed and placed a T post on Plaintiff's property at the 609 -foot point of Plaintiff's East
Boundary Line of legally recorded as 613.75 feet in length. The T post placed on Plaintiff's
property was placed at the 153 point of Plaintiff's south Boundary Line instead of the legally
recorded 176.6 -foot point. Defendant Smith stated that he was going to fence from the erroneous
T post to the West Boundary of Plaintiffs Property line (the center of 125W Road to keep his
kids from the Irrigation Canal (B-1 ). Plaintiff advised Defendant Smith that he was erroneously
claiming part of Plaintiff's land and advised him in front of two witnesses that his claim was in
dispute and advised him to take no further action until the dispute was settled.

Paragraph 2 of Plaintiff's Complaint described his peaceful attempts to discuss the
dispute. See Exhibit 6 page 1: "Let's document our discussion by email in case we do end up in
a legal dispute" On July 15, 2018 Defendant engaged Donald J. Chisholm as his attorney and
advised that if Plaintiffs did not accept his claim and his demands and that he would take Court
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action against Plaintiffs. See Complaint Exhibit S, Donald J. Chisholm letter of July 17, 2018
at page 2. "This is a demand on behalf of Smiths that you remove your stakes and no trespassing
signs from their property within 10 days of this letter. If you fail to do so, they will take
appropriate action to have the court determine that you are trespassing on their property, to have
the boundary line determined by a judicial decree, and to have you reimburse them for their costs
and attorney fees." On August 2, 2018 Plaintiff advised Defendant that further communications
must be made through his lawyer. See Exhibit 6 page 26: "I don't wish to receive any more
correspondence from you. If you have anything to say further regarding the dispute then have
your attorney contact me."

Paragraph 3 of Plaintiff's Complaint: Plaintiffs described that they tried to communicate
with Defendant's attorney, Donald J. Chisholm and forwarded a proposed resolution on August
21, 2018. Donald J. Chisholm did not respond to Plaintiff. See Complaint Exhibit 6 page
29-32.
Paragraph 4 of Plaintiff's Complaint describes being in Twin Falls and being notified by
Deputy Sheriff Dave Pinther by phone on September 14, 2018 that Defendant Derik Smith and a
surveyor was on Plaintiff's property and was placing survey stakes on Plaintiff's driveway and
front yard. Plaintiff notified Deputy Sheriff Pinther that the property boundaries were in dispute
and that Plaintiff had posted no trespassing signs until the dispute could be resolved. Plaintiff
filed a trespassing complaint with the Sheriff's Office incident number 01-2018-01147 on the
way home from Twin Falls. See Exhibit 8 attached (previously provided to Donald J. Chisholm
via email. See BACKGROUND above at paragraph 3.
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Paragnph 5 of Plaintiff's Complaint: Plaintiff describes arriving home after filing a
trespassing complaint with the Sheriff's office and finding Defendant Smith erecting a 3-strand
barbed wire fence beginning at the beginning of Plaintiff's driveway and extending to the east
taking Plaintiffs Asparagus Patch, a large portion of Plaintiff's front yard, Plaintiff's riding lawn
mower, garden tools, gas cans, and other personal property, damaging Plaintiff's grape patch,
and taking part of Plaintiff's garden patch and east field. Plaintiff informed Defendant Smith that
he was trespassing and demanded he stop erecting the barbed wire fence through Plaintiff's front
yard. Defendant Smith stated that his attorney Donald J. Chisholm had advised him to erect the
fence and refused to stop.

Pangnph 6 of Plaintiff's Complaint: Plaintiff describes calling the Sheriff's Office and
requesting that they stop the trespassing and the erection of the barbed wire fence through
Plaintiff's property. The responding Deputies refused to charge trespassing and refused to stop
Defendant Smith from erecting the barbed wire fence. See Complaint Exhibit 8 attached to this
response. The responding Deputies advised Plaintiff to take the dispute to Civil Court.

II. ISSUE 2: Plaintiff received Donald J. Chisholm's notice of appearance on October I via
email.

ill. IMue 3: Donald J. Chisholm requested copies of Exhibits 7 & 8 via email on October 2,
2018 at 9:44 a.m. Plaintiff provided copies at 10:22 a.m. within 38 minutes of his request.
Exhibit 7 was a letter from Donald J. Chisholm to Plaintiff dated August 15, 2018 which he
authored, was already in his possession and described in Plaintiff's Complaint at page 4 as a
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letter that Mr. Chisholm sent and signed. Exhibit 8 was a Trespassing Complaint filed on
September 14, 2018 with the Sheriff's Office (incident# 0l-2018-01 147). regarding Defendant
Smith's trespassing onto Plaintiffs land posted with no trespassing signs with a surveyor.
Defendant Smith stated on September 14, 2018 that he had conferred with Donald J. Chisholm
and that Mr. Chisholm had directed him to erect the barbed wire fence though Plaintiff's front
yard. See Plaintiff's Complaint Exhibit 6 page 34. According to Defendant Smith's statement in
front of a witness, Donald J. Chisholm directed Defendant Smith to trespass on Plaintiff's land
posted with no trespassing signs and erect a barbed wire fence through Plaintiff's front yard.

IV. Issue 4: Notice ofHearing: Plaintiff received the Notice on October 2, 2018 via email.
Plaintiff received the MOTION FOR MORE DEFlNITE STATEME NT AND MOTION TO
STRIKE ON October 2, 2018 via email. Plaintiff first responds to the Notice of Hearing:

NOTICE OF BEARING
l. Donald J. Chisholm, instead of providing a response to Plaintiff's Complaint scheduled a
hearing with the Court and set a date and time of October 29, 2018 at I 1:30 am. Plaintiff filed
the Complaint and served defendants with both a Summons and Complaint on September 25,
2018. The Summons notified that they were required to file a response within 21 days of service.
Rule 12 (a) (l) (A) states:

A defendant must serve an answer within 21 days after being served with the summons
and complaint.
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The filing of a Notice of Hearing, a Motion for More Definite Statement and Motion to Strike
and a Brief in support of Motion for More Definitive Statement and Motion to Strike (a total of
30 pages) is a rapid fire and transparent attempt to manipulate the legal system and deliberately
delay filing and answer responding to Plaintiff's Complaint with admissions, denials and
defenses.

2. Judicial efficiency is not served by Defendant' s tactics and Plaintiffs deserve a prompt trial
as Defendant' s actions of placing a barbed wire fence through Plaintiffs front yard while the
property boundaries is still in dispute and headed for a Court settlement of the issues as stated by
Donald J. Chisholm own words. See Complaint Exhibit S, Donald J. Chisholm letter of July
17, 2018 at page 2. "This is a demand on behalf of Smiths that you remove your stakes and no
trespassing signs from their property within IO days of this letter. If you fail to do so, they will
take appropriat e action to have the court determine that you are trespassing on their
property, to have the boundary line determined by a judicial decree, and to have you
reimburse them for their costs and attorney fees."

3. A hearing scheduled on October 29, 2018 unduly delays corrective action relief from damages
of Defendants illegal actions cited in the Complaint. The Court's time could better be served
addressing the issues instead of allowing legal maneuvering to delay Plaintiffs relief for damages
suffered to real and personal property. Two days after being retained, Donald J. Chisholm
threatened to take the matter to Court and indicates with certainty that Plaintiff will have to
reimburse Defendants instead of meeting and discussing options to settle out of court. Plaintiff
requests that Defendants be ordered to respond to the Complaint with an answer instead of
7
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delaying it with a spurious request to have a hearing in an attempt to delay resolution of the
issues presented as is a common practice of defense lawyers.

MOTION FOR MORE DEFINITE STATEMENT AND MOTION TO STRIKE
4. Black's Law Dictionary defines "definite" as: Fixed, determined , defined , bounded.

5. Defendants Motion first asks the Court to require Plaintiffs to comply with Rule 8 (a).
Claim for Relief. A pleading that states a claim for relief must contain:
(1) a short and plain statement of the grounds for the court's jurisdiction, unless
the court already has jurisdiction and the claim needs no new jurisdictional support;
(2) a short and plain statement of the claim showing that the pleader is entitled to
relief; and
(3) a demand for the relief sought, which may include relief in the alternative or

different types of relief.

Plaintiff provided a short and plain statement of the grounds for the court's jurisdiction at page 5
of the complaint.

Plaintiff provided a short and plain statement of the claim showing the pleader is entitled to relief
at pages 5-7 of the complaint in 6 paragraphs totaling 609 words which is much shorter than the
Defendants filings of Notice of Hearing, Motions and Briefs totaling 30 wordy pages which still
did not clearly identify Defendants objections to Plaintiff's complaint and attempts to delay and
avoid answering the complaint within 2 l days as required by Rule 12.
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6. Rule 8 sometimes conflicts with Rule 12 dismissal motions. Plaintiff must be brief but if
Plaintiff is too brief Defendants historically file 12 (b) motions to dismiss because the complaint
is too brief to sufficiently state a claim. Plaintiff is left with somewhat of a Hobson' s choice to
describe the complaint with sufficient facts to withstand a claim of"insuffic ient facts to state a
claim". Plaintiff truly believes that 609 words briefly and clearly states the claim. Plaintiff
provided a demand for the relief sought at page 11 with 211 words of which Defendants seek to
strike 92 of those words without providing any understandable reason to do so.

Plaintiffs provided a demand for the relief sought at page 11 of the complaint with 211 words.

7. To satisfy Defendants stated confusion Plaintiff will stipulate that the complaint issues to be
decided on are as follows:

A. Defendant Derik Smith trespassed on Plantiffs land and placed a T post claiming a
portion of Plaintiffs property based on an erroneous survey with disclaimers that stated
the survey was conducted without benefit of research of title and not meeting surveyor
standards. The long recognized and accepted water berm has historically been recognized
as the property boundary between Plaintiff's and Defendant' s properties.
B. Defendant Derik Smith refused to remove the T post on Plaintiff's property after being
notified that his claim of Plaintiff's property was in dispute and notified to take no further
action until the dispute could be settled.

C. On September 14, 2018 Defendant Derik Smith trespassed on Plaintiff's property and
erected a three-strand barbed wire fence that began at the start of Plaintiff's driveway and
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extended east through Plaintiff's front yard to the T post Defendant placed on Plaintiff's
property. The fence unlawfully takes a large potion of Plaintiff's real property and fences
off Plaintiff's front yard trees, his asparagus patch, his riding lawn mower, tools and
equipment, and a portion of Plaintiffs grape patch, garden spot and a large portion of
Plaintiff's lower field. Defendant Smith when confronted by Plaintiff with a demand to
stop erecting the fence over property in dispute stated that he was directed by his counsel,
Donald J. Chisholm to erect the fence.
D. Defendants have an unauthorized water pipe running underneath Plaintiff's driveway
without a recorded easement, right-of way or written permission. Plaintiff has agreed to
discuss providing Defendants a written permission with certain stipulations to protect
Plaintiff's property in case repairs are needed.
E. Defendants claim of Plaintiff's property has restricted Plaintiff the right to irrigate the
east end his property to avoid watering property claimed by Defendants until the dispute
can be settled.

8. If the Court finds the above clarification and stipulation of the above description as meeting
Rule 8 requirements stated in paragraph 5 above, Plaintiff requests that Defendants motion for a
hearing be denied and Defendants ordered to answer and respond to Plaintiff's complaint within
21 days of service of the summons and complaint. (September 25, 2018).

9. Defendants move to strike Exhibits I, 5, 6, 7 and 8 of Plaintiffs Complaint. Defendants state
that Exhibits 7 and 8 were not attached to the Complaint. Defendants fail to state that Exhibits 7
and 8 were provided on October 2, 2018 within 38 minutes of Donald J. Chisholm's request. See
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Paragraph 3 above. Exhibit 7 was a letter from Donald J. Chisholm to Plaintiff which was
already in his possession and described in the complaint. Exhibit 8 was a Trespassing Complaint
filed with the Sheriff's office on October 14, 2014. Defendant's suffered no prejudice or harm as
Exhibit 7 was described in the complaint and was authored by Donald J. Chisholm himself.
Defendant's suffered no harm regarding Exhibit 8, the trespassing complaint as the Sheriff did
not act on the complaint and instructed Plaintiff to move the trespassing issue to Civil Court
which Plaintiff did on September 25, 2018. Defendants were also advised in person by Plaintiff
on September 14, 2018 that they were trespassing on property in dispute and advised that the
trespassing complaint had been filed with the Sheriff's office. Responding Deputies also made
Defendants aware of the filed trespassing complaint when they responded and discussed it with
Defendant Derik Smith at Plaintiff's property on the same day filed. Plaintiff includes Exhibit 7
(Attachment I) and Exhibit 8 (Attachment 2) as attachment to this response.

8. Defendant next in their motion at page 2 state in one excessively verbose sentence containing
43 words that Plaintiff's complaint is excessively verbose. Plaintiff apologizes for any verbosity
but truly feels that in accordance with I.R.E. 40 I that any verbosity was necessary to meet the
test for relevant evidence. Evidence is relevant if:

I.R.E. 401 (a) it has any tendency to make a fact more or less probable than it would without the
evidence.
(b) the fact is of consequence in determining the action_

9. Defendants indicate that Plaintiff's claims are inadmissible as evidence under rule 408
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(settlement negotiations) Plaintiff and Defendant never engaged in any settlement negotiations.
Plaintiff at Exhibit 6 page one clearly stated to Defendant that discussions would be documented
by email. "Let's document out djscussjons by email iu

case we do end YP in a leKD,) dispute".

Plaintiff responded to Defendants claims on his property and provided legal descriptions,
surveys, pictures and other evidence to show that Defendants claims on his property was in
dispute, in error and not in agreement with established and accepted boundaries of Defendant's
and Plaintiff's properties.

I 0. Complaint Exhibit 6, which Defendants seek to strike, documented correspondence and was
recorded to perpetuate claims and counter claims and statements made in discussion of the
dispute .. When Plaintiff attempted to enter into settlement talks with Defendant's attorney, he
was rebuffed and advised to obtain a lawyer so the lawyer could talk with him. See Exhibit 5 to
Plaintiff's complaint. Plaintiff responded to Defendant's lawyer at Complaint Exhibit 6 page 5

and 6 and invited Donald J. Chisholm to discuss the dispute. Mr. Chisholm did not attempt to
discuss the dispute with Plaintiff. In fact, he repeatedly indicated that Plaintiff had to obtain a
lawyer before he would entertain discussions on the dispute. On September 20, 2018 Plaintiff
attempted to discuss the trespassing and taking of property with Mr. Chisholm and Mr. Chisholm
refused to talk with Plaintiff and stated he could not legally talk with Plaintiff. He claimed that
Plaintiff was represented by counsel and he could not talk to Plaintiff and that he would only talk
with Plaintiff's Counsel. Plaintiff repeatedly explained at Complaint Exhibit 6 pages 33-34 that
he was not represented by counsel and that he was representing himself. Mr. Chisholm refused
to talk with Plaintiff.
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11. At Complaint Exhibit 6 page 5, Mr. Chisholm stated that he had received permission from

Gary Slette to communicate with Plaintiff directly. Plaintiff never retained Gary Slette or
authorized him to speak on Plaintiff's behalf. Mr. Chisholm went on to call plaintiff"foolish~
and stating that Plaintiff would have to pay Smiths costs and attorney fees. Mr. Chisholm
discouraged Plaintiff from communicating with him: "Smiths don't want to incur further attorney
fees having me communicate with you unless it is necessary to do so in representing them".
Neither Defendant or Mr. Chisholm showed any interest in settlement talks in meetings,
mediation or discussions. Throughout the dispute, they have only conveyed unreasonable
demands to Plaintiff. Both defendant and his attorney repeatedly threatened to take Plaintiff to
Court.

12. Plaintiff was forced to elevate the dispute to Court when on October 14, 2018 Defendant
Derik Smith erected a barbed wire fence through Plaintiff's front yard without prior notification
taking a large portion of Plaintiff's front yard, tools and equipment, tools, gas cans and enclosing
Plaintiff's riding lawn mower within the barbed wire fence. According to Defendant Smith, his
attorney, Donald J. Chisholm instructed him to erect the barbed wire fence through Plaintiff's

yard while the dispute was in process. Defendant's attempt to strike Plaintiff's documentation of
the dispute as settlement attempts can not stand. The documentation was to exchange
information and documents and to perpetuate what was actually said during the dispute. Plaintiff
intends to hold discovery and depositions on Defendants and the Defendant's prior statements
are necessary as they go to the truth of the matter of the dispute.
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12. In Defendant's motion at page 2, Defendants attorney objects and complains to Plaintiff's 13
page Complaint as follows:

•

excessively verbose

•

contains unnecessary recitations and repetitions of evidence

•

include allegations regarding settlement negotiations inadmissible as evidence

•

exhibits ... are unnecessary to a statement of Plaintiff's claims

•

contains redundant, repetitive and inadmissible evidence

•

irrelevant and immaterial to the merits of the claim

•

unduly burdensome and time -consuming...to draft an appropriate answer

•

unduly burdensome for the Court and its law clerk to sort out the allegations of the
Plaintiffs and responses of the Defendants.

•

unduly difficult and tedious for Defendants' counsel to answer each statement

•

unduly repetitive and argumentative (Defendants counsel then goes on to argue the issues
of the complaint at length rather than respond and answer the complaint as required by
Rule 12)

Plaintiff believes that Defendants counsel citing the above objections and arguing the issues are
and premature and intrudes on the Judge's prerogative and are in fact a transparent attempt to
delay and avoid answering the Complaint within the time frames required by Rule 12.
Defendants suffer no harm or prejudice in simply answering the Complaint to the best of their
ability and restraining their objections for pre-trial discussions and conferences. At trial, the
Judge can rule on relevant evidence to be admitted in accordance with I.R.E. 401. See paragraph
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8 above. Defendant's counsel's concerns can be mostly met and resolved if the Court accepts
Plaintiff's stipulated plain and clear stipulations of issues to be addressed in Paragraph 7 above.
If Defendant's counsel is still confused and seeks further clarification, Plaintiff is willing to

participate in discussions with Defendant's counsel and clarify as necessary. Defendant's counsel
has previously stated in Complaint Exhibit 6 page S, that "Smiths don't want to incur further
attorney fees having me communicate with you unless it is necessary to do so in representing
them. See paragraph 11 above. Plaintiff is aware that the Court encourages attempts to resolve
disputes through negotiations. Apparently Defendants attorney is not aware of that policy.

13. Defendants admit at page 4 of their brief that: "The boundary is the subject of conflicting

surveys". This acknowledgment and the fact that Plaintiffs placed the boundary in dispute and
posted no trespassing signs until the dispute could be settled evidences bad faith by Defendant
Derik Smith erecting a barbed wire fence through disputed property prior to Court action to
resolve the dispute.

14. Defendants have filed a motion and brief that argues the issues of the complaint instead of
filing a responsive answer as required by Rule 12. They have scheduled a hearing for October
29, 2018 and requested further oral argument. Plaintiff requests that Defendants argumentative
motion and brief and scheduled hearing be denied and the requests the Court to require
Defendants to file a responsive answer with admissions or denials. Arguments should be
reserved until the proper procedure of Complaint and Summons and Answer have been complied
with.
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Respectfully submitted,

Carl E. Owen and Anita R. Owen

Attached: (I) Trespassing Complaint# 01-2018-01147

(2) Letter from Donald J. Chisholm to Plaintiffs dated August 15, 2018
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CERTIFICATE OF SERVICE

I hereby certify that on the 5th day of October, 2018 that I served a true and correct copy of the
foregoing RESPONSE IN OPPOSITION TO DEFENDANTS NOTICE OF HEARING and
DEFENDANTS MOTION AND BRIEF FOR MORE DEFINITE STATEMENT AND
MOTION TO STRIKE to:
Donald J. Chisholm
223 East Main Street

PO Box 1118
Burley, Idaho 83318

13'-f /"I Al LAnita R. Owen

Plaintiffs Pro se

(1 ;uJ;L

,-? {flt,~
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Donald J. Chisholm
Attorney at Law
223 East Main Street

P.O. Box 1118
Burley, Idaho 83318
Telephone (208) 678-9181
Fax: (208) 878-4998
Em.ail: chisholm@pmt.org

August 15 , 2018
Mr . and Mrs. Carl Owen
P.O. Box 723
Rupert , Idaho 83350
Re : Derik and Jessica Smith - Property Issues and Settlement
Proposal
Dear Mr . and Mrs . Owen ,
I have reviewed all of the correspondence and emails which have
been exchanged between yourselves and Mr . and Mrs . Derik Smith,
including the email in which you stated that you did not want to
receive any more direct communication from Smiths regarding the
issues in dispute. In my July 1 7 , 2018, letter to you I
recommended that you consult with your own legal counsel and have
your attorney talk to me regarding this matter . Apparent ly you
have not done so .
You have had a mistaken understanding of th e discrepancy between
the Southern Idaho land survey and the Desert West land survey.
The only difference between the two surveys is that Southern
Idaho Land Survey incorrectly located the 1/16 section corner 3 . 8
feet west and 1. 1 feet south of the correct location .
Those
errors place the west end of your south boundary about 1 foot
south of the correct south boundary for your property and account
for the difference in the length of your south boundary of 609 . 94
feet under the Desert West survey and 613.75 feet under the
Southern Idaho survey wh ich was used for the legal description
for your pro perty. The southeast corner of your property is the
same point on both surveys . The discrepancy of 1 . 1 feet at the
west end reduces to zero feet at the east end of your south
bou ndary.
You have recently raised an issue about the buried mainline
running from the MID canal to the northwest corner of Smiths '
property . The pipeline existed in its present location for many
years prior to the time you purchased your property from the
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bankruptcy trustee.
You knew or should have known of its
ex i stence because of the obvious point of diversion at the canal
and the connection to Smi th s ' mainline at the northwest corner of
Smiths ' property . Employees of the Minidoka Irrigation District
have advised you of Smiths' right to continue to use and maintain
pipeline acros s your property and that you do not have a right to
remove it or recei ve compensation for its continued existence and
use .

You have not paid property taxes on any of the Smiths ' property ,
with the possible exception of the 1 . 1 foot sliver which tapers
to zero at the east end of your property , so you do not have a
case of adverse possession .
As persons claiming a boundary by
acquiescence of adjoining property owners, you would have to
prove by a preponderance of the evidence that a boundary by
agreement has been created . That commonly arises when a fence
line has been constructed by one of the parties and has been
maintained for many years with apparent agreement of the parties
that the fence has become the boundary line . The intermittent use
of small portions of the Smith property south of your boundary
line did not interfere with the use of the Smith property by
Smiths or their predecessors in interest. Mere acquiescence in
incidental use of one ' s property does n ot create an agreed
boundary .
In my July 17, 2018, letter I pointed out that litigation is
expensive.
I have handled a number of property line disputes in
which the attorney fees have greatly exceeded the value of the
property in question .
Although I am convinced that Smiths would
prevail on the issues you have ra ised , Smiths have authorized me
to make the following settlement proposal to you.
Enclosed is a color photocopy of an aerial photograph you
originally provided with notations you placed on the photograph.
There is an oval which Derik Smith added which identifies your
grape patch. Smiths are willing to quitclaim the long narrow
parcel outlined in red and colored in blue to you if you meet the
following conditions:
1 . That you employ Desert West Land Surveys or Moon
Engineering at your expense to survey the blue parcel outlined in
red, beginning at the true 16th section corner correctly located
by Desert West Land Surveys. The 16th corner is marked by steel
pin in 125 West Road.
Derik Smith wants to be present when the
southeast corner and east boundary stakes are set for the survey.
2.
You must quitclaim to Smiths the parcel they purchased
save and except the blue parcel outlined in red which Smiths will
convey to you .
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3.
You must execute a recordable instrument ack nowledging
Smiths right to cont inu e to use , maintain , repair and replace t he
buried mainline pump and connections from the MID canal to the
northwest corner of Smiths ' property .
With the exception of executing the quitclaim deed to the Smith
property and the permanent easement for the irrigation pipeline
and diversion works all you need to do will be to pay the cost of
the survey and provide copies to me .
Smiths will pay my fees for
the prepara tion and recording of the documents.
Rule 408 of the Idaho Rule s of Evidence , this offer of settlement
cannot be used in any judicial proceeding as an admission that
you are entitled to any of t h e benefits which have been offered
or the value of the parcel of property , which is being offered to
you .
If you wish to accept this offer please notify me by letter or
email by 5 : 00 p . m. on Wednesday , August 22 , 2018 and schedule the
survey for completion by September 14 , 2018.
If the offer is accepted , we will have the documents prepared for
signature within ten business days of the time my office has been
provided with the survey and legal description .
If the documents
refe rred to herein not been signed and reco rded by September 30 ,
2018 , this offer will expire.

Ve r y Truly Yours ,

~~{1 ~\{;~

Donald J . Chisholm

nw
Ee : color aeri al photo
Cc : Smiths
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MINIDOKA SHERIFFS DEPARTMENT
Report# 1801147
_Patrol Video

_Digital Photos

_Audio

_DVD Interview

Deputy Hubsmith
September 14, 2018
I, Deputy Hubsmith working as a patrol Deputy for Minidoka County
in the State of Idaho at approximately 1502 hours I was notified to come to
the office for a walk in report. I arrived at the office and met with the
reporting party identified as Carl E. Owen. Carl stated that he had received
a phone call from Chief Deputy Pinther earlier in the day stating that they
were going to be doing a survey on the property lines today.
Carl stated that upon arriving back in town he came back and went
straight to the office to see about file a trespassing complaint. Carl stated
that he had his property posted no trespassing and stated that he did not
receive notice from the company that they would be doing the survey. I
asked Carl to fill out a statement form while I talk to Chief Deputy Pinther.
Chief Deputy Pinther advised me of the situation and what the survey
company and other party had told him. Chief Deputy Pinther advised that
this was a property line dispute and it was a civil matter. I went back and
collected the statement form from Carl. I advised Carl that this was a civil
matter and we would not file trespassing charges at this time because the
surveyors had a legal reason to be there surveying the actual property line to
determine actual property boundaries. I explained that we could not press
charges on someone for trespassing if they were not on another person's
property according to survey markers. Carl stated that he did not understand
and asked that we put this on record. I stated that I would do so. Carl then
left the office.
A short period of time later dispatch received a phone call from Carl
again stating that Derrick Smith was now putting up a barbed wire fence on
his property. Corporal Fry spoke to Carl on the phone. Myself and Corporal
Fry went out and spoke to Carl and Derrick. Upon arrival I could see survey
posts in the ground and the fence in question was on the south side of the
survey markers indicating that the fence was on Derrick Smith's side of the
property according to the property line made by the survey markers. Carl
stated that Desert West had now surveyed the land twice now and he felt that
Desert West catered to the people that paid them to do the survey. Carl
stated that he had documentation from when he bought the land that stated
that his property went to where the main line of pipe runs. Corporal Fry and
I both adised Carl that if he felt that the survey was done incorrectly to hire
another company to do the survey. Carl asked ifhe could take down the
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Report# 1801147

fence, and then asked ifhe could put up a fence of his own on what he
believed to be his property. Where Carl was inquiring about putting up his
fence would be on the south side of the barbed wire fence which according
to the survey markers would be on Derrick's land. Carl was advised to take
this matter to civil court to get this matter resolved.
Carl also stated that since Derrick has been involved in this property
dispute he has been having strange incidents of vandalism on his property.
Carl stated that it appeared that someone had taken a crow bar to a window
on a vehicle and shattered the window. Carl did not know if they were
related or not but just wanted us to know about it.
I then cleared the residence. This report is for informational purposes
only.
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Carl Eric Owen and Anita R. Owen
276N125W
Rupert, Idaho 83350

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Carl E. Owen and Anita R. Owen
Husband and Wife, Pro Se
Plaintiff,
-vsDerik L. Smith and Jessica R. Smith
Husband and Wife,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV34-18-756

Motion and Affidavit for Entry of Default

MOTION AND AFFIDAVIT FOR ENTRY OF DEFAULT
COMES NOW Plaintiff and moves for default judgment for the following reasons:

1. Defendants were served with the above entitled Summons and Complaint on September
25, 2018. The affidavit of service was filed with the Court on May 26, 2018.
2. Rule 8(b)(l)(A) and (B) states a responding party must:
(A) state in short and plain terms its defenses to each claim asserted against it; and

1
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(B) admit or deny the allegations asserted against it by an opposing party.
Defendants failed to respond within the 21- day time frame from service of the summons and
Complaint to state in short and plain terms its defenses to each claim asserted against them.
They further failed to admit or deny the allegations asserted against them in Plaintiffs Complaint.
3. The Summons served on Defendants clearly stated:

"If your written response is an Answer, it must state the things you agree with and those you
disagree with that are in the Complaint".
Defendants failed to identify what things they agreed with or disagreed with. Instead of
addressing the six issues cited at Part III (DISCUSSION/STATEMENT OF THE CLAIM) in the
Complaint by agreeing or disagreeing or even entering a general denial, Defendants filed a dual
Motion for More Definitive Statements and a Motion to Strike. In their Motions and their Brief
in Support of their Motions, Defendants merely criticized Plaintiffs Complaint, made decisions
on what was relevant and engaged in extensive argument of the very issues they professed to be
unclear. This assertion that Plaintiffs claims were unclear is invalid as Defendants state at page 3
of their brief in support of their motions:
"Defendants believe that the only claims of the Plaintiffs described in the Complaint are
that Plaintiffs have acquired title to a strip of land between the original South boundary of
their property and a berm located on the property of the Defendants under a theory of
agreed boundary, a claim that Defendants trespassed on said strip and, possibly a claim
that Defendants do not have a valid easement for a buried irrigation system."
4. The above statement belies Defendants claims that Plaintiffs claims are unclear. The
only issues missing from the above (belief and understanding of Defendants) is the claim and
fact that Defendants acted in aggressive self- help by trespassing onto Plaintiffs property
knowing that the boundary was in dispute and posted with "no trespassing" signs. Defendants
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further erecting a 3-strand barbed wire fence taking a portion of Plaintiff's driveway, his entire
asparagus patch, a large portion of Plaintiffs front yard, a portion of Plaintiffs grape patch, a
portion of Plaintiffs garden spot and an approximate 23- foot wide strip of Plaintiffs east
property. The fence closed off Plaintiffs access to tools and equipment including his riding lawn
mower, a moving dolly, two gas containers (now missing) and numerous steel fence posts.
Defendants actions have impaired Plaintiffs rights to use his irrigation rights to water his east
property causing extensive damage. Defendants placed a camera pointed at Plaintiffs' property
invading their privacy.
5. Plaintiffs responded in opposition to Defendants setting a hearing and Defendants Motions
and Brief for a More Definitive Statement and Motion to Strike. As shown above, Defendants
have no true confusion regarding Plaintiffs claims. Defendants Motion to Strike a large portion
of Plaintiffs claims and supporting factual data is a matter that is best left for the Court to decide
at trial instead of Defendants claiming that Plaintiffs claims are irrelevant. Plaintiffs
understanding is that determining relevancy is reserved for the Judge to decide. Any arguments
cited in Defendants motions are premature and could and should have been addressed at a trial of
the issues if scheduled. Defendants extensive argument in Motions and Brief is misplaced as it
attacks and criticizes the Complaint.
Defendants failed to include a proposed order for the Judge as required by I.R.C.P. 7(2):

"Proposed Order. A proposed form of order, if included, must be a separate document. "
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Defendants included their proposed order within their brief. Defendants requests at page 6 and 7
in their brief that the Judge order (without a separate Proposed Order):
"striking all the underlined material in the Complaint and Exhibits l, 5, 6, 7, and 8 and
direct that Plaintiffs amend the Complaint to comply with Rule 8 and allow Defendants
time to respond to an appropriately amended Complaint.
6. Defendants had 21 days in which to respond to Plaintiffs' Complaint and failed to answer
with admissions and denials as required by I.R.C.P. 8(b). Defendants must follow Court
procedures and they chose instead to argue the case in Motions and a Briefs. They could have
entered an answer with a general denial and then file further pleadings. Defendants have
retained an Attorney who should know that arguments and attempts to strike relevant evidence
from a Complaint could and should be reserved for the trial on the issues. Defendants, having an
attorney, should have been advised by the attorney of the requirement to answer the Complaint
with admissions or denials or even a general denial before entering other pleadings. Defendants
are in default. The main issue of willful trespassing and engaging in self- help knowing the
property boundaries were in dispute with a planned Court settlement is well established by the
Idaho Supreme Court ruling in Weitz v. Green, 148 Idaho 851,863,230 P.3d 743, 755 (2010) the
Supreme Court of the State ofldaho Docket 44887 stated in a 2018 opinion:

In Weitz, owners of neighboring properties were in dispute as to ownership ofland
along the common border of two adjacent properties. Weitz, 148 Idaho at 856, 230
P.3d at 748. During the dispute, one party entered the contested land and built a fence
in place of a dilapidated fence.
The Court, (quoting Menasha Woodenware Co. v. Spokane Int'/ Ry. Co. 19 Idaho
586,593, 115 P. 22, 24 (1911)) However, we stated, when the appellants entered the
tract of contested land and constructed the fence, they "were not committing an
innocent mistake in re-entering the property, cutting down vegetation and erecting a
fence. They had notice from the [respondents] that the property was in dispute." This
Court went on to say "that it strongly disfavors the resort to forceful self-help in
resolving property disputes." Id. Ultimately this Court determined the Appellants
4
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acted willfully and intentionally and were thus guilty of trespass and liable for treble
damages under Idaho Code section 6-202. Id
7. Plaintiffs request the Court award damages as defined in the attached affidavit and any further

damages and relief the Court sees fit.

Respectfully submitted,

Ca,&,f, &-v-~ IJ~ I

~'L

Carl E. Owen and Anita R. Owen, Pro se

Attached: (1) Plaintiffs' affidavit
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AFFIDAVIT OF PLAINTIFFS

We the undersigned are Plaintiffs in the above captioned case. We certify the following:

I. Defendants were served with the Summons and Complaint on September 25, 2018.
2. Defendants did not file an answer admitting or denying the claims in the Complaint per
I.R.C.P. 8(b) within the allotted 21-day timeframe.
3. Defendants are not in the Uniformed services as defined by the Service Members Civil
Relief Act of 2003. We know this to the best of our ability because they reside in
Minidoka County and work in civilian non-military related jobs and do not profess to be
in the Uniformed services.
4. Defendants are mentally competent and are over the age of (18) years.
5. We certify that the names and address of the Defendants are as follows:
Derik L. Smith and Jessica R. Smith residing at 914 9th St. Rupert ID 83350
6. We posted no trespassing signs on our property once we became aware that Defendants
were claiming a portion of our land and intended to fence off the disputed boundary
section. Defendant Derik Smith was informed in front of two witnesses that the property
boundaries were in dispute and told to not take any further action until the boundary
dispute could be settled.
7. We exchanged information such as legal descriptions, deeds, maps and other documents
in an attempt to stop Defendants stated plans to fence the disputed boundaries and resolve
the dispute out of Court.
8. Defendants and their Attorney threatened to take the dispute to Court and we agreed to
participate and have the matter settled in Court.
6
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9. On September 14, 2018, we became aware that Defendants had trespassed onto our
property and placed surveyor stakes at the edge of our driveway and through our front
yard to the east 609' point of our 613.75' east boundary line. We filed a trespassing
complaint with the Sheriff's office in Rupert Idaho.
10. On September 14, 2018, we arrived at our home at 276N 125W Rupert, Idaho 83350 and
found Defendant Derik: Smith erecting a 3-strand barbed wire fence from the beginning
of our driveway through our front yard taking our asparagus patch, taking numerous
tools and equipment, fencing off our front yard trees, enclosing our riding lawn mower,
garden tools, moving dolly and other personal property. Our grape patch fence at the end
of our front yard was cut and fenced off. Derik Smith told us that his lawyer, Donald J.
Chisholm had instructed him to erect the barbed wire fence.
11. I, Carl E. Owen, am a licensed real estate agent and I stay current in land and property
values. My estimate of the damage done in loss of real estate value of our property, after
consultation with other Real Estate Agents in the Mini-Cassia region, is at least $35,000.
12. Having a barbed wire fence impeding our front yard makes it is difficult to turn our
vehicles around without coming into contact with the unsightly and dangerous barbed
wire fence erected by Defendant Derik Smith His actions have impacted our standard of
living. Loss of our asparagus patch, a portion of our grape patch and a portion of our
garden spot impacts our family food supply. It is difficult to determine an exact money
figure for this loss, but a good estimate would be more than $1,000.
13. When we became aware of Defendants claiming part of our property north of the water

berm separating the two properties, we ceased using our water rights to irrigate the east
end of our property. This was due to Defendants laying claim to a portion of our property
7
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without a water berm in place to prevent watering of the disputed land area. Because of
not watering to avoid a counter claim for damages, the lower east part of our property has
reverted to weeds and the grass has died. A large portion of our land is now invaded by
alfalfa plants and weeds from Defendants alfalfa field. A reasonable cost of landscaping,
cultivating and replanting of the dead grass caused by Defendant's actions is $3,500.00
based on average estimates.
14. We have pets that are not used to the barbed wire fence and have been injured by the

fence. Our front yard slopes to the south. With winter coming on with predictable snow
and ice; we will not have enough room to safely turn our vehicles around in a slick front
yard without coming into contact with the barbed wire fence. It is difficult to estimate a
dollar figure for our loss of enjoyment of our property. We moved to Idaho from
Washington to have a peaceful place to retire and enjoy the remainder of our lives. Never
in our wildest dreams could we have foreseen such an event. To date, Plaintiffs have paid
$221 in filing fees.
Willful damages caused by Defendants before considering punitive damages for loss of
enjoyment oflife totals $39,721 and other damages fees or costs to be awarded for willful
trespassing and engaging in aggressive self-help in a matter in dispute that was heading for a
Court filing and settlement prior to Defendants erecting the barbed wire fence taking Plaintiffs
real and personal property described above.
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CERTIFICATION UNDER PENALTY OF PERJURY
We certify under penalty of perjury pursuant to the laws of the State of Idaho that the foregoing
is true and correct.

s/ Carl Eric Owen

Anita R. Owen

9

Page 131

CERTIFICATE OF SERVICE
I hereby certify that on the 17th day of October 2018 that I served a true and correct copy of the
foregoing MOTION AND AFFIDAVIT FOR ENTRY OF DEFAULT by first class mail to:

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318

D
atuii-J:.~
t,
Cx_cµ ~
s/ Carl E. Owen
Anita R. Owen
('_"
~

276N 125W
Rupert, Idaho 83350
phone: 208-430-3206
email: carleowen@gmail.com
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Filed: October 29. 2018 at 12:19 PM
Fifth Judicial District, Minidoka County
By: J ~ 5 LM'\devUM'td, Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756

JUDGE: Brody, Jonathan P.

DATE: October 29, 2018

CLERK:JanetSunderland

LOCATION: District Courtroom 1
COURT REPORTER:Becky Martin

Court Minutes

HEARING TYPE: Motion Hearing

Parties Present:
Chisholm, Donald J.
Owen, Anita Rose
Owen, Carl E

Attorney of
Record
Plaintiff
Plaintiff

Parties:
Carl E Owen; Anita Rose
Owen

Attorney:

Carl E Owen; Anita Rose Owen

Derik L Smith; Jessica R
Smith

Attorney:

Donald J. Chisholm;
Derik Smith present

Hearing Start Time: 11 :28 AM
Court calls case, set for motion to strike and motion for default, in response to motion to strike
there has been response filed, inquires if any discussion
- Mr. Chisholm responds, no discussion, difficulties in communication, just want to have done in
businesslike way, fairly simple case, asking for clear statement of claim and relief sought, cites
to filing of motion for default and lack of plaintitrs understanding of civil procedure
Court inquires if defendant's have seen response that plaintiffs agree to certain list
- Mr. Chisholm ask for filing of appropriate amended complaint to respond to
11 :30 a.m. Mr. Owen responds, cites to filing of complaint and issues clearly laid out, trespass
and damages from trespass, do not believe complaint is confusing, tried to clarify in response,
do not believe that response was correct answer,
Court inquires of Mr. Chisholm re: motion for more definitive statement
- Mr. Chisholm responds, cites considerations, will file answer once complaint is amended to be
clear
Court comments, reviewing plaintitrs response, may have a question, cites to page #9 and #10
of response in paragraph #7 where plaintiff states gist of complaint and lists paragraphs A, B, C,
D & E, has indicated today the causes of action, seems to narrow it
1
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- Mr. Chisholm responds, never have been required to answer a motion
Court comments, to extent can streamline while protecting rights should do so
- Mr. Chisholm cites to rule 1b
Court responds, reads rule, cites to rule 12 which covers filing of motion, inquires of Mr. Owen
re: motion for default
- Mr. Owen comments, cites to rule 8, believe motion for default is in order
- Mr. Chisholm responds on motion to default, filed motion asking for clarification, motion for
default clearly out of order, cites to additional issues raised in affidavit, continues comments,
complaint should be cleaned up before defense should be required to respond
11 :42 a.m. Court cites to motion for more definite statement, cites to rule 12, is allowed, motion
for default is denied and explains. Comments to Mr. Owen re: what seeking relief for in
paragraphs A,B,C,D & E
- Mr. Owen responds, paragraph C is damages caused by fence in front yard, other paragraphs
supplement
Court comments, motion is reasonably taken, cites considerations, Grant Defense Motion,
needs to be short and plain and then they can answer, continues comments, obvious
breakdown in relationships, seems to be case that begs for mediation, cites considerations in
support of mediation,
- Mr. Chisholm responds, would love opportunity for mediation, cites impediments with plaintiffs
lack of knowledge re: surveys, continues comments
11 :48 a.m. Court responds, comments further in support of mediation option, inquires of Mr.
Owen
- Mr. Owen responds, would be willing, cites further considerations
Court comments further to parties re: mediation option, often easier than litigation, some
question why need for independent survey, lot cheaper than trial, inquires
- Mr. Chisholm responds, would opt for mediation, comments further
Court comments
- Mr. Chisholm responds, understand that plaintiffs have different position but may not be the
law
- Mr. Owen responds, called lawyer in Twin Falls but did not retain
Court responds and explains why attorneys have to be careful with talking with party who may
have attorney
- Mr. Chisholm responds
- Mr. Owen continues comments re: attempts to discuss case with Mr. Chisholm previously,
cites to two surveys, keep changing the marker, will welcome any serious attempts, continues
comments, have paid for complaint and do not want to pay for amended complaint
Court responds, no charge for amended complaint, comments further re: expenses of civil
litigation, if way to avoid might save lot in long run, continues comments re: mediation option,
11:59 GRANT MOTION FOR MORE DEFINITE STATEMENT, GIVE UP TO 30 DAYS TO
FILE, 14 DAYS TO RESPOND, then will have scheduling conference, rule 16 allows mediation,
think should happen earlier here,
- Mr. Chisholm responds, could suggest mediator
Court inquires of Mr. Owen re: mediation and mediator
- Mr. Owen responds, willing to talk about any form of settlement if possible but also committed
to trial if needed

COURT MINUTES
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Court comments, lawyers will always give advice to hire an attorney, continues comments re:
court's job to decide case, can always get an attorney but not required to, cites to rule 16 and
inclined to order mediation, will not order today or a particular mediator, inquires of Mr.
Chisholm re: suggestions
- Mr. Chisholm suggest Court could come up with list of potential mediators, possible a retired
judge
- Mr. Owen agrees, comments re: Motion to strike and inquires
Court responds, will grant motion for more definite statement and leave to plaintiff to pare down
complaint
- Mr. Owen responds, strike outs wipe out about 90% of complaint, cites concerns
Court responds, complaint is not meant to lay out all of evidence and explains, have to be short
plain statement of facts but is not vehicle to get in all evidence, continues comments,
Defendants are seeking shorter more concise statement and then Mr. Chisholm can answer,
indicate what claims are and short plain statement of facts explaining them, not dismissing any
claims or defaulting anyone right now, then Defendant can answer
- Mr. Owen responds, inquires re: discovery, would like to have access to second survey
12:10 p.m. Mr. Smith responds, was only one survey and explains
Court comments, discovery is the time when any surveys that have been done could potentially
get, usually starts after complaint and answer, may have to be informal if parties go to mediation
- Mr. Owen inquires re: discovery
- Mr. Chisholm responds, cites to typical process for discovery,
Court comments to plaintiff, if wish to do discovery look at the rules, sets for status on ADR and
scheduling on Monday 12-17@ 10:30, court will come up with list of possible mediators, Court
will prepare order for today's decisions
- Mr. Owen inquires if file amended complaint tomorrow could be expedited
Court responds, defense has 14 days to file response
Hearing End Time: 12:16 PM

COURT MINUTES
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Filed: 10/30/2018 10:59:00
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARL OWEN, ANITA OWEN,
Plaintiffs,
Case No. CV34-18-00756
vs.
DERIK SMITH, JESSICA SMITH,

Defendant.

ORDER DENYING AND GRANTING IN
PART DEFENDANTS' MOTION FOR A
MORE DEFINITIVE STATEMENT AND
MOTION TO STRIKE

For the reasons stated at the hearing on 10/29/2018, Defendants' motion for a more
definitive statement and motion to strike is granted in part and denied in part. Plaintiff must
submit an amended complaint within 30 days from this hearing. The complaint must concisely
state Plaintiffs' claims and narrow the evidence to a short and plain statement of the supporting
facts. Defendant must respond within 14 days according to the Idaho Rules of Civil Procedure.
However, Defendant's specific request to strike the underlined portions of the exhibit Defendant
submitted is denied.
IT IS SO ORDERED.

Dated:

Signed:

Signed: 10/29/2018 04:42 PM

------~--t----u
____
-~'J
Jonath an Bro dy, D1stnct Judge

ORDER GRANTING AND DENYING IN PART DEFENDANTS' MOTION FOR A MORE
DEFINITIVE STATEMENT AND MOTION TO STRIKE
1 of2
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CERTIFICATE OF SERVICE

I, _ _ _ _ _ _ _ _ _ _ _ _ , Deputy Clerk for the County of Minidoka, do
hereby certify that on the _ _ _ day of _ _ _ _ _ _ _ _ , 2018, I filed the original and
caused to be served a true and correct copy of the above and foregoing document: ORDER Re:
ADR to each of the persons as listed below:

Carl E Owen
carleowen@gmail.com
PO Box 723
276 N 125 W
Rupert ID 83350

[ ] Bymail
[ ✓] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box
[✓]

Anita Rose Owen
PO Box 723
Rupert ID 83350

[
[
[
[
[

Donald J Chisholm
chisholm@pmt.org
PO Box 1118
Burley ID 83318

]
]
]
]
]

Bymail
By e-mail
By fax (number) #_
By personal delivery
Overnight delivery/FedEx
Courthouse box

[ ] Bymail
[✓] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box
Signed: 10/30/2018 10:56 AM

DATED

Tonya Page

CLERK OF THE DISTRICT COURT

~~'J"

--U<u
BY:
------------DEPUTY CLERK

ORDER GRANTING AND DENYING IN PART DEFENDANTS' MOTION FOR A MORE
DEFINITIVE STATEMENT AND MOTION TO STRIKE
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Page 137

Filed: 10/30/2018 11 :31 :23
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARL OWEN, ANITA OWEN,
Plaintiffs,
Case No. CV34-18-00756
vs.
DERIK SMITH, JESSICA SMITH,

ORDER DENYING PLAINTIFF'S
MOTION FOR DEF AULT JUDGMENT

Defendant.
For the reasons stated at the hearing on 10/29/2018, Plaintiffs' motion for default
judgment is denied.
IT IS SO ORDERED.

Dated:

Signed:

Signed: 10/29/2018 04:43 PM

--------1---~-~___,,_____

Jonathan Brody, District Judge

ORDER DENYING PLAINTIFF'S MOTION FOR DEFAULT JUDGMENT

1 of2
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CERTIFICATE OF SERVICE

I, _ _ _ _ _ _ _ _ _ _ _ _ , Deputy Clerk for the County of Minidoka, do
hereby certify that on the _ _ _ day of _ _ _ _ _ _ _ _ , 2018, I filed the original and
caused to be served a true and correct copy of the above and foregoing document: ORDER Re:
ADR to each of the persons as listed below:

Carl E Owen
carleowen@gmail.com
PO Box 723
276 N 125 W
Rupert ID 83350

[ ] By mail
[ ✓] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box
[ ✓]

Anita Rose Owen
PO Box 723
Rupert ID 83350

[
[
[
[
[

]
]
]
]
]

By mail
By e-mail
By fax (number) #_
By personal delivery
Overnight delivery/FedEx
Courthouse box

[ ] By mail
[ ✓] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box

Donald J Chisholm
chisholm@pmt.org
PO Box 1118
Burley ID 83318

DATED

Tonya Page

CLERK OF THE DISTRICT COURT

4
~
BY:- - - --------DEPUTY CLERK Signed: 10/30/201811:33AM

ORDER DENYING PLAINTIFF'S MOTION FOR DEFAULT JUDGMENT
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Filed: 10/30/2018 15:06:05
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

Plaintiffs, Pro se
Carl Eric Owen and Anita R. Owen
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Carl E. Owen and Anita R. Owen
(Husband and Wife) Pro Se
Plaintiff,

v.
Derik L. Smith and Jessica R. Smith
(Husband and Wife)
Defendant.

Case. No. CV 34-18-756
)
)
) AMENDED COMPLAINT OF
)
) Civil Complaint for Trespassing and
) Suit for Damages and Relief
)
) JURY TRIAL DEMANDED
)
) October 30, 2018
)

1. Pursuant to a Court Order of October 29, 2018, COMES NOW Plaintiffs hereafter (Owen

and Owen's) and files the following Amended Complaint.

I. AMENDED COMPLAINT
1. Statement of Factual and Procedural Background
A. On or about September 4, 2008 David Nichols arranged and conveyed through his
Bankruptcy estate the +3.09 acres deeded to him by his parents in November, 1979 (Exhibit
1) to Carl E. and Anita R. Owen (Plaintiffs) by way of a Bankruptcy Trustee Deed. (Exhibit
2)
1

Page 140

B. On or about March 23, 2018 Desert West Land Surveyors was contracted by Westerra

Realty to survey a 27.48 parcel ofland to the south of Owen's land visually separated by an
irrigation pipeline and a berm. The survey at issue, (Exhibit 3), has a disclaimer on the
surveys face placed by the surveyor relating to and describing the basis ,validity and
correctness of the survey. The legal descriptions on Exhibits 2 and 3 show different survey
degrees and coordinates.
C. Shortly after the March 23, 2018 survey, Owen observed Defendant (Derik Smith)

placing a T post at the 609 .94' point of Owen's 613. 75' west to east boundary line-point
(the Southern Boundary line separating the two properties in dispute). Owen's legal

description describes the East to North line of Owen's property as being 176.6' from the east
point of the southern border of Owen's property to the north point at the middle of the B-1
canal. Defendant Derik Smith placed his T post at the 153.6' south point of Owen's east to
north property line instead of the recorded 176.6' point shown on Exhibit 2 and 3. See the
survey disclaimer on Exhibit 3 survey.

D.. Owen stated his objections to Defendant Derik Smith placing the T post and notified him
that the placement was incorrect and that he was claiming approximately a 23 foot strip of
Owen's land based on Owen's knowledge, measurements and recorded legal description
data. Owen notified Defendant Derik Smith that his placement of the T post was in dispute
and advised him not to take further adverse action until the dispute over the land claimed by
Defendant was settled informally or by Court action. Defendant stated that he was basing his
claim on the March 23, 2018 survey and legal description for which he stated that he paid.
After this discussion, Owen placed "No Trespassing Signs at the 609.94' point of the east
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end of his property line until the dispute could be resolved. See Exhibit 4. At that time, there
were no other survey markers other than the one survey stake and T post at the 609.94' east
point boundary line of Owen's property.

E. On or about April 9, 2018 Defendants purchased a tract ofland adjoining Owen's land to
the south from Mary Ann Dureau, Trustee of the Survivor's Trust of the Community
Property Trust, under trust agreement dated November 5, 2006 by way of a Warranty Deed.
(Exhibit 3).

F. On September 14, 2018 at approximately 3:30 p.m. Owen arrived home at 276N 125W,

Rupert, Idaho and found Defendant Derik Smith erecting a barbed wire fence starting at the
beginning of Owen's driveway and extending east through his front yard to his posted "No
Trespassing" signs at the east 609.94' point of his boundary line. See Exhibit 4.
The fence enclosed and unlawfuly took Owen's riding lawn mower, shovels, picks, hoes, a
moving dolly, lumber and other tools, equipment and materials along with several metal
fence posts and Owen's front yard trees. Owen's Grape Patch Fence was cut at the south end
during the erection of the barbed wire fence. Prior to September 14, 2018 there was only one
survey stake and one T post on Owen's property located at the east 609.94' line of his
property based on the March 23, 2018 survey (Exhibit 3). At a motion hearing held October
29, 2018 Defendant Smith stated on the hearing record that there was no secondary survey
other than the March 23, 2018 survey. On September 14, 2018 Defendant Smith erected 22
T posts and a 3-strand barbed wire fence going from the beginning of Owen's driveway to
the east 609.94' point of Owen's property. There were an additional 4 survey stakes placed
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north of the irrigation pipeline from the beginning of Owen's driveway to the West end of
Owen's property to the steel survey monument post in the middle of 125 West road.

II. BASIS OF JURISDICTION
The Fifth Judicial District Court has assumed and has jurisdiction in the above captioned matter.

III. STATEMENTS OF THE CLAIM
1 For Clarification of the Statement of the Claims presented in the original Complaint the
simple and concise issues that need to be addressed and admitted or denied in Defendant's
answer are:
a. Defendant's claiming of portions of Owen's property.
b. Defendant's trespassing onto Owen's property in violation of Idaho Code 6-202.
c. Defendants unlawful fencing off and taking of Owen's property (real and personal)
d. Defendant erecting a hostile 3-strand barbed wire fence through Owen's property.
e. Defendant's use of an irrigation water pipe under Owen's property. without a recorded
right of way, easement or written permission.
2. Owen will present proof of Damages and property value loss due to Defendant's actions at
trial by presenting witnesses with first-hand knowledge, pictures, documented facts, affidavits
and relevant testimony.
V. RELIEF REQUESTED
Owen requests damages in excess of $10,000 and any such other relief as the Court may see fit
caused by Defendant's unlawful actions. Owen will provide proof at trial for damages by
relevant witness testimony, pictures and documented facts. Damages include but are not limited
to Defendant unlawfully seizing and fencing off a portion of Owen's property, unlawful taking
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and depriving Owen of real and personal property, willfully trespassing onto his posted land in
violation of Idaho Code 6-202 and placing a hostile barbed wire fence on Owen's land on
September 14, 2018. Defendant's unlawful actions caused severe damage to Owen's eastern
portion of his property and significantly reduced the property value. Owen further requests that
the Court require the unlawful and offending barbed wire fence be removed at Defendants
expense as a threshold issue until the disputed boundaries and damages can be settled in Court.

VI. CONCLUSION
Owen reserves the right to further substantiate the above claims and damages at trial
by presenting substantial and relevant testimony from witnesses with first hand knowledge of the
property boundaries, affidavits and documented factual and other relevant evidence.

Respectfully submitted,

c~FDu>~

w~ t. w~

Carl E. Owen and Anita R. Owen
Po Box 723
276N 125W Rupert, Idaho 83350 Phone: 208-430-3206/208-430-7144
email: carleowen@gmail.com
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CERTIFICATE OF SERVICE
We certify that on October 30, 2018 we served a copy of the above Amended Complaint by
first class mail using the U.S. Postal Mail Service to:

Donald J. Chisholm Defendant's Attorney
223 East Main Street
PO Box 1118
Burley, Idaho 83318

We further certify that a copy of the above Amended Complaint was forwarded via email on October
30, 2018 to: Donald J. Chisholm at: chisholm@pmt.org with a request for confirmation of receipt.

( ~. ~~ D".)~
Carl E.Owen
PO Box723
Rupert, Idaho 83350

tl~ 1. {)f{}-(/Y\Anita R. Owen
PO Box723
Rupert, Idaho 83350

Tel: 208-430-3206 email: carleowen@gamail.com
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1122228

BANKRUPTCY TRUSTEE'S DEED
GRANTOR: The bankruptcy estate of David I. Nichols aka David Ike Nichols. filed in
the United States Bankruptcy Court fur the District of Idaho, Case No. 08-402S9, by and
through its Chapter 7 Trustee, GARYRAINSOON. whose address is PO Box 506, Twin

Falls, Idaho 83303.
GRANTEE;

L.

Cad e. & Anita R. Owen (Husband and Wffit)

TRUE AND ACTIJAL CONSIDERATION: Sl l 0,000.00
DATE: September 4, 2008
Orantor conveys to Orantee all oftbe Grantorts right, tltle and interest
in and to the real property ~ as f~~;
Tax #24 in the NE 1/4, NEl/4, Section 7, Township 9 South, Range 24 EBM~
Minidoka County, Idaho. Approximately 3.090 acres+ orAlso known as: Residence located at 276 North 1.25 West, Rupert, Idaho

TOVvNSHJP 9 SOUTH,. RANGB24 EAST,, BOISE MERIDIAN, MlDIDOKA
COUNTY, IDAHO

Section 7: That part of the NB¼, more particularly described as follows:
Begbming attbe ~comeroftheNEY.NE¼·of-said Section 7,-whichpomt
shall be known as the True Point of Beginning; thence North 89°09' East for 613.75
feet to a point; thence North 7°10'44" West for 174.93 feet (recorded as 176.6 feet) to
a point on the centerline of tho B-1 Canal; thence North 74°12,43" West along said
centerline for 221.03 feet to a point; thence South 88°38' 49" West along said.
centerline for 378.22 feet to a point on the 1116th seotion line; thence South 0°16'
West along said 1116th section line for 233.88 feet to the True Point ofl3eginning.
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March 23, 2018
JOB# 12526-18Cl
WESTERRA REALTY SURVEY
PARCEL 1

L E GAL

DE S C R I P T I ON

Part of the E½NE¼ of Section 7 in Township 9 South, Range 24
East of the Boise Meridian, Minidoka County, State of Idaho.
Beginning at the Southwest Corner of the NE¼NE¼ of Section 7 in
T.9 S., R.24 E., B.M. said corner marked by a¾" rebar which
shall be the Point of Beginning;
THENCE North 88 degrees 42 minutes 23 seconds East {N
89°09' E, Rec.) for a distance of 609.94 feet (613.75', Rec.) to
a½" rebar;
THENCE South 89 degrees 35 minutes 44 seconds East (S
89°09' E, Rec.) for a distance of 228.73 feet (228.69', Rec.) to
a½" rebar;
THENCE South 07 degrees 29 minutes 13 seconds East (S
7°04'14" E, Rec.) for a distance of 553.78 feet {553.73', Rec.)
to a½" rebar;
THENCE South 02 degrees 08 minutes 34 seconds East (S
2°04'11" E, Rec.) for a distance of 590.87 feet (591.0',- Rec.)
to a¾" smooth iron pin;
THENCE South 00 degrees 54 minutes 19 seconds East (S
0°02'10" E, Rec.) for a distance of 190.88 feet (192.45', Rec.)
to the south line of the NE¼;
THENCE South 89 degrees 56 minutes 07 seconds West (N
89°29'17" W, Rec.) along said¼ section line for a distance of
930.70 feet (937.96', Rec.) to a ½n rebar at the Southwest
Corner of the SE¼NE¼;
THENCE North 00 degrees 13 minutes 14 seconds West (N 0°16'
E, Rec.} along the west line of the SE¼NE¼ for a distance of
1319.27 feet (1318.03', Rec.) to the Point Of Beginning.
Said property contains 27.48 acres more or less and is subject
to a county road right of way along the west side and is subject

to any other easements or right of ways, existing or of record.
PREPARED BY:

Desert West Land Surveys
2020 Overland Ave.
Burley, Idaho 83318
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Instrument # 544840

MINIDOKA COUNTY,

04-11-2018 12:01:31 PM

RUPERT, IDAHO

No. of Pages: 2

Recorded for: TITLEONE • TWIN FALLS

TONYA PAGE

Fee: $16.00

Ex.Offillio Recorder Dtputy Susan Aston
Electronically Recorded by Simplifile

Order Number: 18308636

WARRANTY DEED
For Value Received,

Mary Ann Dureau, Trustee of the Survivor's Trust of the Dureau Community Property Trust under
trust agreement dated November 5, 2006, the Grantor, does hereby grant. bargain sell and convey unto,
Derik L. Smith and Jessica R. Smith, husband and wife, as community property with right of
survivorship, whose current address is 914 9th Street, Rupert, fO 83350, the Grantee, the following
described premises, in Minidoka County, Idaho, To Wit:
TOWNSHIP 9 SOUTH, RANGE 24 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 7:

Part of the E½NE¼, more particularly described as foUows:

Beginning at the Southwest Corner of the NE¼NE¼ of said Section 7, said corner marked by a 5/8
inch rebar, which shall be the Point of Beginning;
Thence North 88°42'23" East (North 89°09' East, rec.) for a distance of 609.94 feet (613.75 feet, rec.)
to a ½ inch rebar;
Thence South 89°35'44" East (South 89°09' East, rec.) for a distance of 228.73 feet (228.69 feet, rec.}
to a ½ inch rebar;
Thence South 07°29'13" East (South 7°04'14" East, rec.) for a distance of 553.78 feet (553.73 feet,
rec.} to a ½ inch rebar;
Thence South 02°08'34" East (South 2°04'11 11 East, rec.) for a distance of 590.87 feet (591.0 feet, rec.)
to a 3/8 inch smooth iron pin;
Thence South 00°54'19" East (South 02°02'10" East, rec.) for a distance of 190.88 feet (192.45 feet,
rec.) to the south line of the NE¼;
Thence South 89°56'07" West (North 89°29'17" West, rec.) along said¼ section line for a distance of
930.70 feet (937.96 feet, rec.) to a ½ inch rebar at the Southwest Corner of the SE¼NE¼;
Thence North 00°13'14" West (North 0°16' East, rec.) along the west line of the SE¼NE¼ for a
distance of 1319.27 feet (1318.03 feet, rec.) to the Point of Beginning.

Warranty Deed
Page 1 of2

Page 150

TO HAVE AND TO HOLL- ., 1e said premises, with their appurtenances un, .a said Grantee, its heirs and
assigns forever. And the said Grantor does hereby covenant to and with the said Grantee, that Grantor is
the owner in fee simple of said premises; that they are free from all encumbrances EXCEPT those to which
this conveyance is expressly made subject ane those made, suffered or done by the Grantee; and subject to
all existing patent reservations, easements, right(s) of way, protective covenants, zoning ordinances, and
applicable building codes, laws and regulations, general taxes and assessments, including irrigation and
utility assessments (if any) for the current year, which are not due and payable, and that Grantor will warrant
and defend the same from all lawful craims whatsoever. Whenever the context so requires, the singular
number includes the plural.
Dated: April_!_, 2018

~~ ~w✓-·

Arml--t:fflreau, Trustee of the Survivor's Trust of the Oureau
Com
Property Trust under trust agreement dated
November 5, 2006

CAUFDWJA-·

o__,ss.

State of ·IElel:le, County of ____s;=--AN......._'....,0_1£,_·___
&___

j__

On this
day of April in the year of 2018, before me. the undersigned, a notary public in and for said
state personally appeared Mary Ann Oureau, known or identified to me to be the person whose name is
subscribed to the within instrument, as trustee of the Survivor's Trust of the Dureau Community Property
Trust under trust agreement dated November 5th, 2006 and acknowledged to me that $he executed the
same as t stee.
Notary Pu lie

Residing I :

My Commission Expires:
(seal)

Warranty Deed
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Filed: 11/01/2018 15:58:59
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Sunderland, Janet

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARL OWEN, ANITA OWEN,
Plaintiffs,
Case No. CV34-18-00756
vs.
ORDER Re: ADR

DERIK SMITH, JESSICA SMITH,

Defendant.

On December 17th, 2018, at 10:30 AM, Plaintiffs and Defendants are hereby ordered to
appear before the court regarding the issue of mediation. The parties are to be prepared to discuss
the possibility of a Court ordered mediation.

Dated:

October 31, 2018

Signed: _ _ _ _ _ _ _ _ _ _ _ __
Jonathan Brody, District Judge

ORDER Re: ADR

1 of2
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CERTIFICATE OF SERVICE

I, Janet Sunderland
, Deputy Clerk for the County of Minidoka, do
1st day of
November
, 2018, I filed the original and
hereby certify that on the
caused to be served a true and correct copy of the above and foregoing document: ORDER Re:
ADR to each of the persons as listed below:

Carl E Owen
carleowen@gmail.com
PO Box 723
276 N 125 W
Rupert ID 83350

[ ] Bymail
p< ] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box

Anita Rose Owen
PO Box 723
Rupert ID 83350

[ ] Bymail
IX ] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box

Donald J Chisholm
chisholm@pmt.org
PO Box 1118
Burley ID 83318

[ ] Bymail
IX ] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box
Signed: 11/1/2018 04:00 PM

DATED
CLERK

ORDER Re: ADR
2 of2
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Electronically Filed
11/6/2018 2:35 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134

Attorney for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.

ANSWER TO AMENDED COMPLAINT
AND COUNTERCLAIM

DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

Come now the Defendants, Derik L. Smith and Jessica R.
Smith, to answer the Amended Complaint of the Plaintiff and
assert a Counterclaim against the Plaintiffs, Carl E. Owen and
Anita R. Owen, by admitting, denying and alleging as follows:

FIRST DEFENSE
The Amended Complaint fails to state a claim for which
relief may be granted in favor of the Plaintiffs and against the
Defendants.
ANSWER AND COUNTERCLAIM- PAGE 1
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SECOND DEFENSE

1.

Defendants deny the allegations of Paragraph lA of the

Amended Complaint.

Plaintiffs incorrectly claim that David

Nichols arranged to sell the parcel described on Exhibits 1 and 2
to Plaintiffs.

David Nichols had filed Chapter 7 Bankruptcy

Proceedings and had no authority over the property described on
Exhibits 1 and 2.

Exhibit 2 shows that Plaintiffs acquired the

property from Gary L. Rainsdon, the Chapter 7 Bankruptcy Trustee,
"as is and without representation or warranty, express or
implied," as shown on page 2 of Exhibit 2.

(Page 2 of Exhibit 1

and Page 2 of Exhibit 2 are missing on the service copies but
were attached to the original Complaint).
2.

(a)

In response to Paragraph lB, Defendants admit that

Desert West Land Surveys was contracted by Westerra to survey the
27.48 acre parcel of land South of Plaintiffs' land.

Defendants

do not understand the remaining portion of the first sentence of
Paragraph lB, and therefore deny the same.
(b) With respect to the second sentence of Paragraph
lB, Defendants deny the same.
for itself.

The language of Exhibit 3 speaks

Defendants admit the allegations of the final

sentence of Paragraph lB.
3.

(a)

In response to Paragraph lC, Defendants admit the

first sentence.

The conversation took place April 21, 2018,

approximately 10 days after the Defendants purchased their

ANSWER AND COUNTERCLAIM- PAGE 2
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property.

The discrepancy between the two lengths is based on a

survey error which generated the legal description for the parcel
described on Exhibit 2.
(b)

Defendants deny the remaining allegations of

Paragraph lC.
4.

Defendants admit the allegations of Paragraph lD of the

Amended Complaint on the assumption that the reference to the
609.94 foot East point boundary line of Plaintiffs' property
refers to the Southeast corner of Plaintiffs' property based on
Exhibit 3.
5.

Defendants admit the allegations of Paragraph lE of the

Amended Complaint.
6.

(a) In response to Paragraph lF of the Amended

Complaint, Defendants admit that the Defendant, Derik Smith,
erected a barbed wire fence along a portion of the surveyed
common boundary of the property of Plaintiffs and the property of
Defendants, as established by the Desert West survey.
extend through the Plaintiffs' front yard.

It did not

Defendants deny that

the fence enclosed and deny that it tock any of Plaintiffs'
personal property or front front yard trees and deny that the
Plaintiffs' fence was cut at the south end during erection of the
barbed wire fence.

Defendants deny that there was any T post

placed on Plaintiffs' property.
property of the Defendants.

The T post was within the

The survey stake at the southeast
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corner of Defendants' property was on the boundary line between
the property of Plaintiffs and the property of Defendants.
(b) Defendants admit that the boundary had been staked
by Defendants' surveyor on September 14, 2018, but there was no
new survey done.
7.

Defendants admit the District Court has jurisdiction

over the above entitled matter.
8.

(a)

In response to Section III of the Amended Complaint

entitled statements of the claim, Defendants deny the allegations
of Paragraph lA, 1B, lC and lD.
(b) In response to Subparagraph lE under statements of
the claim.

Defendants acknowledge they use a buried irrigation

water pipe under the West end of the property of the Plaintiffs
for which there is a not a recorded right-of-way, easement or
written permission.

The pipeline was installed many years before

Plaintiffs acquired the property described on Exhibit 2.

The

pipeline was installed with the knowledge and permission of
Plaintiffs' predecessors in title to relocate a point of
diversion for the property of Defendants from the Minidoka
Irrigation District B-1 canal to deliver irrigation water to the
property of Defendants.

The pipeline is the subject of implied

grants and reservations of easements with respect to the property
of the Plaintiffs and property of Defendants.

Its continued use,

operation, maintenance, repair and replacement are protected by
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Section 42-1102 of the Idaho Code.
(c) It is impossible to determine whether the
allegation of the last sentence under Statements of the Claim
will be true or false.

Defendants, therefore, deny the same.
THIRD DEFENSE

9.

The Plaintiffs are under a misconception of the survey

issues involved in the case.

The survey used to generate the

deed which is attached to the Amended Complaint as Exhibit 2 was
prepared by Idaho Land Surveys in 1978.

That survey and the

March, 2018, survey by Desert West both reference the Southwest
corner of the Northeast Quarter of the Northeast Quarter of
Section 7, Township 9 South, Range 24 East of the Boise Meridian,
Minidoka County, Idaho.

The correct location is a fact to be

established by recognized survey protocol.

It is located in the

right-of-way of County Road 125 West in Minidoka County Idaho.
The surveyor for Idaho Land Surveys incorrectly located the
Southwest corner of the NE¼NE¼ of Section 7 approximately 1.1
feet South and 3.8 feet West of the correct location.

As a

result, the southern boundary of Plaintiffs' property overlaps
the Northern boundary of Defendants' property by approximately 1'
at the county road right-of-way according to the surveys and
deeds of Plaintiffs and Defendants.

The discrepancy tapers to

an overlap of 0' at the Southeast corner of Plaintiffs' property.
The Southeast corner of Plaintiffs' property is located at the
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same point under both surveys.

A second result is that the

length of the Plaintiffs' South boundary appears as 613.75' in
length from West to East on Plaintiffs' deed rather than 609.34'
as shown on the Desert West survey and Defendants' deed.
Plaintiffs are not entitled to assert a claim of trespassing
against Defendants on land South of the boundary line between the
property of the Plaintiffs and Defendants, because Defendants are
owners of record of that property.

Plaintiffs' claim of a

boundary by acquiescence has not bee adjudicated and is opposed
by Defendants.
FOURTH DEFENSE
10.

Defendants have not attempted to appropriate or

exercise dominion and control over any of the Plaintiffs'
personal property which is located within the surveyed boundary
of Defendants' property.

Plaintiffs are free to remove their

personal property to their own side of the property line.
FIFTH DEFENSE
11.

Exhibit 4 of Plaintiffs' Amended Complaint shows the

series of posts installed by the Plaintiffs within the surveyed
boundary of Defendants' property after Defendant, Derik Smith,
installed the T post on Defendants' surveyed property at the
Southeast corner of Plaintiffs' property.

Plaintiffs were the

only trespassers when they initiated hostile and aggressive
action attempting to exclude Defendants from use and occupancy of
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their own property.
SIXTH DEFENSE
12.

(a) Plaintiffs are attempting to assert a claim of

ownership of property South of the South boundary of their
property by claiming that the East boundary of their property, as
surveyed by Idaho Land's survey is 176.6' from the Southeast
corner of the Plaintiffs' property to the middle of the B-1
canal. Plaintiffs measured approximately 153.6 feet from the
middle of the canal to the survey stake at the East end of the
common boundary of property of Plaintiffs and Defendants.
Defendants allege that the Plaintiffs are likely not making the
correct measurement.

Even if they were, the discrepancy between

the recorded length of East boundary of the Plaintiffs' property
and the actual measurement from the Southeast corner of
Plaintiffs' property to the middle of the canal would be an
additional survey error and would not have the effect of moving
the South boundary of Plaintiffs' property to the South.
(c) An error in the length of the surveyed East
boundary of the Plaintiffs' property would not entitle Plaintiffs
to assert a claim to any property of Defendants.
SEVENTH DEFENSE
14.

(a)

Plaintiffs appear to have been using small portions

of Defendants' land to the South of the common boundary
intermittently from the time they acquired title to their
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property from the bankruptcy trustee in 2008 until the present.
(b)

Plaintiffs have not paid property taxes nor

irrigation assessments on property South of their South boundary.
(c) The property of the Defendants has been irrigated
with a sprinkler irrigation system for many years.
(d) Defendants property receives Minidoka Irrigation
District irrigation water from the MID B-1 canal through a buried
mainline parallel to Minidoka County Road 125 West of the
Northwest corner of Defendants' property.
(e)

For convenience in farming the property of the

Defendants, Defendants and their predecessors in title and their
tenants have run a portable mainline along the South side of the
trees near the North boundary of Defendants' property to
distribute water to wheel lines which irrigate the property of
the Defendants.

The mainline was located to South of the trees

to avoid the difficulty of attaching, detaching and re-attaching
feeder hoses from the portable mainline to the ends of the wheel
lines past each tree, as they would have been required to do if
the mainline had been placed North of the trees on Defendants'
property.
(f)

Defendants and their prececessors in title have

been indifferent to the use of the strip of land between the
common boundary of Plaintiffs and Defendants and a berm and the
trees which are situated on the Defendants' property. The

ANSWER AND COUNTERCLAIM- PAGE 8

Page 162

intermittent use by the Plaintiffs and their predecessors in
title of the strip of land between the berm and the surveyed
common boundary does not create an agreed boundary between the
Defendants and Plaintiffs for their respective parcels of
property.
EIGHTH DEFENSE
If Plaintiffs are attempting to quiet title to the property
between their boundary and the berm they have failed to joint an
indispensable party.

The property of the Defendants described on

Exhibit "3" to the Amended Complaint is encumbered by a deed of
trust in favor of Northwest Farm Credit Service.
COUNTERCLAIM
The Defendants allege as follows:
COUNT I
1.

Defendants are the owners of the property described on

Exhibit "3" which is attached to the Amended Complaint and
incorporated by reference.
2.

Plaintiffs are asserting a claim of ownership for a

portion of the property of the Defendants described on Exhibit
"3" because of an error in the survey by which they acquired
their property by the deed which is attached to their amended
complaint as Exhibit "2", or because they are asserting a claim
of an agreed boundary South of their surveyed and deeded
boundary.

Plaintiffs have unlawfully erected a fence and "no
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trespassingn sign on the property of the Defendants.

A photo of

the fence is attached to Plaintiffs' amended complaint as Exhibit
"4".

Defendants are entitled to have the fence removed by

Plaintiffs.
3.

Plaintiffs have a lawnmower and other items of personal

property on the property of the Defendants.

The Defendants are

entitled to have Plaintiffs remove their personal property from
the property of the Defendants or for the Defendants to dispose
of Plaintiffs' personal property located on the property of the
Defendants.
4.

Defendants are entitled to a judgment quieting title to

their property described on Exhibit "3n to the complaint and
enjoining the Plaintiffs from further entering and trespassing on
the property of the Defendants and requiring Plaintiffs to remove
their personal property from Defendants' property.

COUNT II
1.

Defendants are entitled to have Minidoka Irrigation

District irrigation water conducted through a buried pipeline
running across the property of the Plaintiffs parallel to County
Road 125 West near the County Road right-of-way from the Minidoka
Irrigation District B-1 canal.

Defendants believe and allege

that the main line was installed around 1979, with the approval
of the Minidoka Irrigation District and the consent of the then
current owners of the properties of the Plaintiffs and the
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properties of the Defendants.
2.

The diversion facilities on the bank of the B-1 canal

and the irrigation pipeline do not interfere with the use and
enjoyment of Plaintiffs' property by Plaintiffs.
3.

Defendants believe and allege that the pipeline was

installed, pursuant to a request for a change in the point of
diversion for irrigation water for Defendant from the B-1 canal
by Plaintiffs' predecessors in title.
4.

Pursuant to Section 42-1102 of the Idaho Code,

Defendants are entitled to continue to use, operate, repair,
maintain and replace the diversion facilities on the bank of the
B-1 canal and the buried irrigation pipeline across the property
of the Plaintiffs parallel to County Road 125 West.
WHEREFORE DEFENDANTS PRAY AS FOLLOWS:
1.

That Plaintiffs take nothing by the Complaint and that

the same be dismissed with prejudice.
2.

That the Court enter a judgment and decree quieting

title to the property of the Defendants in the Defendants and
that the Court permanently enjoin Plaintiffs and their successors
in interest in the property of the Plaintiffs described on
Exhibit 2 to the Amended Complaint from entering upon the
property of the Defendants described on Exhibit "3" of the
Amended Complaint, and that Defendants be allowed to remove
Plaintiffs' signs and posts and personal property from the
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property of the Defendants .
3.

That judgment be entered that Defendants and their

successors in interest are entitled to use, operate, repair,
maintain and replace the diversion facilities and the buried
pipeline across Plaintiffs' property a ~ their present location to
conduct MID irrigation wate r to Defendant s' parcel .
4.

That Defendants be awarded cos t s and attorney fees for

defending this act i on .
5.

For such further relief as t h e Co u rt may deem just i n

the premises.
Dated this

~~

day of Novembe r , 2018.

Chisholm Law Office

By : ~ ~

Donal d J. Chisholm
Att orney f or Defendants
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STATE OF IDAHO
County of
and says:

VI~

)
) ss .

)

Derik L. Smith , being first duly swo rn on oath , deposes

That h e is a Defenda nt in the foregoin g matter ; that he
has read the cont ents of the foregoin g Answer and Counter claim ,
and knows the statemen ts contai ned therein to be true and correct
to the best of his knowledg e and belief .

~

Derik L. Smith

the

/'""--- SUBSCRIBED AND SWORN to before me the undersig ned on
day of Novembe r, 2018.

<o

(DWAlo J . CHISHOLM
10903
NOTARY PUBLIC
STATE OF IDAHO

NotaryP ubJ.ic
Res i ding a t
- -~~
- - -: -2--- /-y-2...0
-- - 2. }'
My Commiss ion expires
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CERTIFICATE OF MAILING

I hereby certify that on the

day of Novembe r,

2018, I served a true and correct copy of the foregoin g ANSWER
AND COUNTERCLAIM upon :
Ca rl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowe n@gmail .com
Attorney (s) of r ecord in the above-e ntitled matter, by mailing a
copy t hereof in the United States mail, postage prepaid by first
class mail , in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by email .

Donald J . Ch isho l m
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Electronically Filed
11/8/2018 2:50 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208)678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R.
SMITH,

DEFENDANTS' MOTION FOR ORDER
ALLOWING SURVEY OF PLAINTIFFS'
PROPERTY

Defendants.

Come now the Defendants, Derek L. Smith and Jessica R. Smith,
to move for an Order of the Court allowing Defendants to have the
property

of

the

Plaintiffs

described

on

Exhibit

2

of

the

Plaintiffs' Amended Complaint surveyed and staked to determine the
the following:
1.

The location of the Southeast corner of the Plaintiffs'
property as determined by the 1978 Idaho Land survey of
Plaintiffs' property to see whether said Southeast corner

MOTION - PAGE I
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is located at the same point as the Southeast corner of
Plaintiffs'

property as determined by the Desert West

Land Surveys survey of March 23, 2018.
2.

To

determine

Plaintiffs'

the

length

of

the

East

boundary of

property from the middle of the Minidoka

Irrigation District B-1 canal to the Southeast corner of
Plaintiffs' property as determined by each of the surveys
referred to above.
3.

To

determine

a

complete

description

and

acreage for

Plaintiffs' property.
Defendants will hire Desert West Land Surveys to perform the
survey.
the

Defendants request the order provide and that personnel of

Desert West Land Surveys and Derek Smith be allowed to be

present to observe the performance of the survey and the location
of the survey stakes.
Defendants further move that the order of the Court authorize
Desert West Land Surveys to stake the property of the Plaintiffs
and

prohibit

Plaintiffs

from

removing

the

survey

stakes

on

Plaintiffs' property until this case has been resolved.
This motion is based on the Amended Complaint of Plaintiffs
and the Answer and Counterclaim of the Defendants which identify a
significant factual issue regarding the location of the Southeast
corner of Plaintiffs' property and the lengths of the East boundary
and South boundary of

Plaintiffs'
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property.

Defendants have

requested permission of Plaintiffs to have the survey performed.
Plaintiffs have declined to grant permission.
Negotiation between the parties and mediation will
productive

while

the

Plaintiffs'

property

and

the

not be

location

of

corners and lengths of the boundaries of Plaintiffs' properties are
disputed.

Plaintiffs have not provided a survey supporting their

position.

Defendants have obtained an estimate of the cost of the

survey from Desert West Land Surveys to be between $500. 00 and
$600.00.

Defendants will seek reimbursement of the cost of the

survey as costs to be assessed against Plaintiffs at the conclusion
of the case.
Defendants request oral argument on this matter.

Dated this

gi'-- day

of November, 2018.

Donald J. Ch i sholm
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CERTIFICATE OF MAILING
I
2018,

I

hereby certify that on the

(/\-

~

day of November,

served a true and correct copy of the forego ing MOTION

upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@qmail.com
Attorney(s) of record in the above-entitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es) and by email .
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Filed: 11/09/2018 14:41:28
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

Plaintiffs, Pro se
Carl Eric Owen and Anita R. Owen
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl E. Owen and Anita R. Owen
(Husband and Wife) Pro Se

)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs,

v.
Derik L. Smith and Jessica R. Smith
(Husband and Wife)
Defendants.

Case. No. CV 34-18-756

PLAINTIFFS RESPONSE IN
OPPOSITION TO DEFENDANTS
MOTION FOR ORDER ALLOWING
SURVEY OF PLAINTIFFS PROPERTY
JURY TRIAL DEMANDED
November 9, 2018

PLAINTIFFS RESPONSE TO DEFENDANTS MOTION FOR ORDER ALLOWING
SURVEY OF PLAINTIFFS PROPERTY
COMES NOW Plaintiffs, hereafter Owens', and opposes Defendants motion for an order

allowing Defendants to have Owens' property surveyed. Defendants failed to attach a proposed
order to their motion. They requested an order to determine the following:

1. The location of the Southeast comer of the Plaintiffs' property as determined by the
1978 Idaho Land survey of Plaintiffs' property to see whether said Southeast comer is
1
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located at the same point as the Southeast comer of Plaintiffs' property as determined
by the Desert West Land Surveys survey of March 23, 2018.
2. To determine the length of the East boundary of Plaintiffs' property from the middle
of the Minidoka Irrigation District B-1 canal to the Southeast comer of Plaintiffs'
property as determined by each of the surveys referred to above.
3. To determine a complete description and acreage for Plaintiffs' property.
I.

OWENS STRONGLY OBJECT AND OPPOSE DEFENDANTS MOTION
FOR THE FOLLOWING REASONS:

1. There is no dispute that Owens' legal description of their property has been legally recorded
as stated in Exhibit 1 and Exhibit 2 of Owens' Amended Complaint without change or
challenge since November 7, 1979. Defendants cite a 1978 Idaho Land Survey as a source in
their motion but fails to provide or include the survey. They ask to survey Owens' property,
"to see whether said Southwest comer is located at the same point as the Southeast comer
as the Southeast comer of Plaintiffs' property as determined by the Desert West Land
Surveys survey of March 23, 2018".
Owens' informed the Court at a November 29, 2018 Motions hearing that they are retired and
living on a fixed income and Defendants are proposing unnecessary expenses. Exhibits 1, 2,
and 3 of Owens' Amended Complaint show different survey coordinates. Exhibits 1 and 2
of Owens' Amended complaint shows Owens' legally recorded eastern boundary line ending
at 613. 75'. Exhibit 3 page 2 (Defendants survey) alleges and falsely claims that Owens'
eastern boundary line ends at 609.94'. No additional survey by Desert West can change
Owens' legally recorded east boundary line of 613.75" to agree with Defendants
unsubstantiated assertion that Owens' east boundary line is different from what is and has
been legally recorded since November 7, 1979. (Exhibit 1) of Owens Amended Complaint.
Defendants are focusing on surveys instead of addressing the true issues of Owens' complaint
of willful Trespassing, aggressive self-help without Court adjudication of property in dispute
2

Page 174

and damages ensued by the unlawful taking of Owens' real and personal property. No amount
of different surveys will resolve the Complaint issues.
2. The true issues before the Court are (1) whether or not Defendants willfully trespassed onto
land they knew was under dispute, (2) unlawfully engaged in self-help while Owens' were
not present, (3) claimed, fenced off and unlawfully took and deprived Owens of real and
personal property. Defendants have the right to and may deny the claim, but facts applied to
the law at trial will show that Defendants' actions violated the law They knowingly
trespassed onto disputed posted land and erected a hostile barbed wire fence which caused
significant financial damages to Owens to be proven at a trial on the facts presented.
3. Thus far, Defendants have engaged in legal maneuvering, delaying and avoiding a trial on the
merits. Their present gambit is an attempt to force Owens' to pay for a survey when
Defendants admit that there are differences in survey markers and coordinates. An additional
survey would do nothing to resolve any of the Amended Complaint issues. Defendants'
motion does not address the charges cited in Owens' Complaint and Amended Complaint. A
survey's purpose is not to be used as a fishing tool, especially since Defendants' motion is to
use their chosen surveyor and to have Owens pay for the survey as stated below.
"Defendants will seek reimbursement of the cost of the survey as costs to be assessed
against Plaintiffs at the conclusion of the case."
On September 14, 2018 they:
•

Ignored Owens posted "No Trespassing Signs" erected to prevent Defendant Derik
Smith's stated intention to place a fence through Owens' front yard to keep his kids from
getting in the canal. Owens stated to Derik Smith in front of two witnesses (who will
testify at trial) that ifhe wanted to claim and fence off disputed land that he would have to
3
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do it legally through the Courts. Owens' clearly stated and informed Defendant Derik
Smith that the property in dispute had been used and maintained by Owens and the
previous owner, David Nichols, for decades (40 years) without challenge or objection
from the previous owners of Defendants Alfalfa field property. Owens informed
Defendant Derik Smith that the berm and water pipes separating the two properties had
been accepted for decades as the boundary line and had allowed both landowners to
irrigate their accepted property without irrigating the adjoining properties. As to
Defendants stated reason given for planning to fence the disputed boundaries; "to keep his
kids out of the canal"; his kids live in Rupert over 3 miles from Owens' property. Further,
the Defendants' kids would have to trespass onto Owens' property in order to get in the
canal. Defendant and his attorney repeatedly threatened to take Owens' to court over the
dispute but never did, although Owens' agreed to having the Court decide the issues.
Owens' was forced to initiate the Court action after Defendants took the law into their
own hands by erecting the barbed wire fence through the disputed land which unlawfully
took and deprived Owens' of real and personal property.
•

Fenced off a large strip of land placed in dispute by Owens between the two properties
This action unlawfully interfered with Owens' ability to use their water rights to irrigate
the eastern portion of their property without watering the disputed portion claimed by
Defendants. The berm between the two properties was erected to allow both properties to
be irrigated without having irrigation water run onto each other's property. If Owens
irrigated their eastern property, the fence erected by Defendants would not stop irrigation
water from going onto property in dispute claimed by Defendants.
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•

Fenced through and unlawfully took portions of Owens' garden spot, grape patch,
asparagus patch and front yard up to the beginning of Owens' driveway. This action
took Owens' personal property and equipment including a riding lawnmower, a moving
dolly, miscellaneous garden tools (hoes, shovels and rakes), two six-gallon gas cans (now
missing), numerous fence posts, and lumber This hostile action even fenced off scrap
lumber and trash that Owens had positioned for a dump run. See Exhibit (1) (attached).
Owens' grape patch fence, that had been in place for decades was cut by Defendants
during the erection of the hostile 3-strand barbed wire fence. Exhibit (1) shows ribbons
where Defendants cut the grape patch fence. Owens' repaired the cut fence.

4. The Desert West survey of March 23, 2018 was a survey of convenience ordered by Westerra
Real Estate to close the transaction of the April 9, 2018 purchase by Defendants of the alfalfa
field adjoining and south of Owens property. On the face of the survey (Exhibit 3 page 2) of
Owens' Amended Complaint the disclaimer shows that the survey did not conform to
accepted survey standards and the surveyor did not perform due diligence to ensure that the
survey did not take or claim land from adjoining properties by performing or researching title
searches, legal descriptions, etc. Defendant Derik Smith stated at a Court Motions hearing on
September 29, 2018 that the March 23, 2018 survey was the only survey conducted. Prior to
Defendants erecting a hostile barbed wire fence on Owens' property, only one survey marker
was placed at an erroneous east point of 609.94' of Owens' property. Defendants relied on
the Westerra perfunctory survey as justification to engage in willful and unlawful self-help to
erect a hostile barbed wire fence through Owens' property depriving them of real and
personal property after knowing the claimed land was in dispute. They fenced off the
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disputed land when Owens were not present and without any prior notification. Exhibit 3page 2 survey of Owens' Amended Complaint shows:
"THIS SURVEY WAS COMPLETED BY THE SURVEYOR WITHOUT THE BENEFIT OF A TITLE
POLICY, TITLE COMMITMENT OR ANY OTHER FORM, TITLE SEARCH, EASEMENTS,
ENCUMBRANCES AND OTHER SPECIAL EXCEPTIONS TO THE PROPERTY HA VE NOT BEEN
PROVIDED TO OR RESEARCHED BY THE SURVEYOR. THIS SURVEY WAS NOT COMPLETED
TO THE ALTA/ACSM STANDARDS. SURVEYED PROPERTY IS SUBJECT TO ALL EASEMENTS
AND ENCUMBRANCES AND ANY OTHER SPECIAL EXCEPTIONS CURRENTLY EXISTING OR
OF PUBLIC RECORD."

The above disclaimer points out various issues that Defendants should have considered
before using the survey as their sole justification to claim portions of Owens' real and
personal property.

Especially significant is that the survey did not comply with ALTA/ACSM standards, did not
perform a title search or title commitment, and did not research any encumbrances or
encroachments onto adjacent properties. Had Defendants and their surveyor performed due
diligence and checked public records, they would have found no recorded right of way,
easement or written permission from Owens' or any previous owner for the placement of
their water pipes on and through Owens property.
5. Owens have repeatedly offered and attempted to meet and discuss the issues cited in the
Complaint per the Court's suggestions. Defendants' attorney has steadfastly refused to meet
to discuss the issues. In Defendants' motion they state:
"Negotiation between the parties and mediation will not be productive while the
Plaintiffs' property and the location of corners and lengths of the boundaries of
Plaintiffs' properties are disputed. Plaintiffs have not provided a survey supporting their
position."
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The purpose of meeting and discussing opposing viewpoints is to explore possibilities of
resolution. If one party refuses to engage in discussion of the issues, that refusal narrows the
possibility of informal resolution to zero.

6. Exhibit 2 (attached) shows Defendants aerial photograph with a black line defining what
portion of land between Owens' and Defendants property that Defendants were claiming.
Owens had informed Defendants "My main and only concern is that I will not accept any
agreement that relinquishes a portion of my garden spot, grape patch, my front yard and my
driveway." Defendant Derik Smith states:
"The black line connects the two points of my survey (The point in the middle of 125
West and the survey marker next to my T-post. This line clearly shows where our
boundary is between these points. It appears to me that your "main and only concern" is
satisfied by my survey as this line does not infringe on your driveway or grape patch
(circled on the attached photo). I don't know where your garden spot is but nothing
between this line and my alfalfa field is tilled, cultivated or planted. Please identify on
this photo where your garden spot is and where you believe the property line to be"
The Exhibit 2 (attached) picture shows a narrow strip of property being claimed by
Defendants. Owens had stated their concerns that Defendants were attempting to claim a
portion of their garden spot, grape patch, asparagus patch, front yard, and a portion of Owens'
driveway. Owens' provided Exhibit 3 as requested (attached) and identified their garden
spot, grape patch, asparagus patch, the portion of their front yard being claimed, and the
portion of the neighbor, Mr. Childs, property being claimed by Defendants "black line".

The dashed line ------------------shown on Exhibit 3 (attached) shows the placement of the
barbed wire fence which is vastly different from Defendants' black line shown on Exhibit
2(attached). The Exhibit 2 black line did not claim or take any of Owens boundary line of
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trees, took only a small portion of Owens' garden spot, grape patch, front yard and asparagus
patch and did not intrude upon Owens driveway. The barbed wire fence indicated by dashes ------ takes and encloses Owens boundary trees to the west, a portion of Owens garden spot,
a portion of their grape patch, a large portion of Owens front yard including their front yard
trees, their entire asparagus patch, closes off Owens' tractor access to their west portion for
mowing and maintenance and goes right up to the beginning of their driveway. At the
September 29, 2018 Court Hearing, Defendant stated that there was only one survey which
was held on March 23, 2018 by Desert West Surveys (Exhibit 3 to Owens' Amended
Complaint). Defendants have not provided any explanation for the vast difference from the
black line showing property claimed based on the March 23, 2018 survey and the placement
of the barbed wire fence on September 14, 2018 which claims a much larger portion of
Owens' property and encloses and deprives Owens of tools, equipment and a riding lawn
mower. Owens repaired the Grape Patch fence which was cut by Defendant Derik Smith
during the erection of the barbed wire fence.
Exhibit 4 (attached) shows pictures of obstructions created by the barbed wire fence.
7. Defendants filed an answer and counterclaim to Owens' Amended Complaint on November
6, 2018. In their answer and counterclaim at page 3 paragraph 6, Defendants state: (the fence)
"It did not extend through Plaintiffs front yard." In the same paragraph Defendants state:

"Defendants deny that the fence enclosed and deny that it took any of Plaintiffs personal
property or front yard trees and deny that the Plaintiffs' fence was cut at the south end during
the erection of the barbed wire fence." However, the evidence and facts show Defendants
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denials to be false. While denying that their fence took any of Owens personal property,
Defendants state at page 6 paragraph 10:
"Defendants have not attempted to appropriate or exercise dominion and control over any of
Plaintiffs' personal property which is located within the surveyed boundary of Defendants'
property." Since the 3-strand barbed wire fence according to Defendants is represented as the
surveyed boundary of Defendants' property enclosed and deprived Owens from their personal
property, it is difficult for Owens to understand and believe that Defendants have not
exercised dominion and control over any of Plaintiffs' personal property which they admit
"is located within the surveyed boundary of Defendants' property" which is claimed with a
barbed wire fence.
Defendants at page 10 paragraph 3 of their answer and counterclaim to Owens Amended
Complaint states:
"Plaintiffs have a lawnmower and other items of personal property on the property of the
Defendants. The Defendants are entitled to have Plaintiffs remove their personal property
from the property of the Defendants or for the Defendants to dispose of Plaintiffs personal
property located on the property of Defendants."
Defendants above statement is in error. Plaintiffs deny that their riding lawn mower and other
items of personal property are on Defendants property. Plaintiffs have not seen a Court order
giving Defendants an entitlement to have Plaintiffs remove their personal property from the
property of Defendants. When Owens' left their home for a trip on September 14, 2018, their
riding lawn mower and their personal property was in their front yard. When Owens' returned
home, Defendants had enclosed Owens riding lawn mower and personal property within a 3strand barbed wire fence clearly exercising dominion and control of Owens property. Since
the fence was erected by Defendants on property known to be in dispute and without any
9
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Court adjudication, two six-gallon gas cans with gas for Owens tractor, a hoe, a rake, and a
pick have gone missing from Defendants dominion and control. Defendants claim that
Plaintiffs can remove their stolen property deprived by Defendants fence. When Defendant
Derik Smith was erecting the barbed wire fence, Plaintiff, Carl Owen, placed his hand on one
of the fence posts and Defendant Derik Smith told him that two of his fingers were on his
property and he could file trespassing charges against Owens. Defendant Derik Smith stated
in front of Plaintiff Anita Owen that his attorney, Donald Chisholm told him to erect the
barbed wire fence. Based on Defendant Derik Smith's words and actions, Owens have good
reason to believe that Defendants would charge trespassing if Owens attempted to remove
their property fenced off by Defendants. To that end, Owens have attached to this response a
request and an order from the presiding judge to enjoin both Defendants and Plaintiffs from
disturbing, moving or taking of Owens personal property until the case captioned above has
been settled through jury trial based on facts and evidence. The property taken and enclosed
by Defendants' barbed wire fence is evidence of Defendants' unlawful taking and should be
preserved as is until the trial is concluded or a settlement is reached. Owens further request
that the Court order Defendants not to carry out their threat of disposing of Owens personal
property.

Exhibit 5 (attached) shows Owens property that they have paid taxes and irrigation fees
based on the Tax Assessor's records and is identified as RP09S24E070370.
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For the above cited reasons, Owens respectfully request that Defendants request for an order
allowing them to conduct a survey by their surveyor and charge Owens for the survey be
denied.

Respectfully submitted,

c~f f;)v~'t{l,d ¾
Carl E. Owen and Anita R. Owen
PO Box 723, Rupert, Idaho 83350
Phone: 208-430-3206
email: carleowen@gmail.com
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CERTIFICATE OF SERVICE

I hereby certify that on November 9, 2018 that we served a true and correct copy of the

foregoing Response to Defendants' Motion by first class mail to:

Donald J. Chisholm
223 East Main Street
Burley, Idaho 83318

G~~~ :;)A~ t2;uft 1\ ~
CARLE. OWEN AND ANITA R. OWEN
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PROPOSED ORDER

Mter reviewing Defendants Motion and Plaintiffs' response the following ORDER is
entered:

ORDER

Defendants' Motion to conduct a survey at Plaintiffs expense is denied. Any survey of
Plaintiff's property is to be done with Plaintiffs consent and presence.

Defendants' and Plaintiffs are enjoined from removing or disposing of any of Plaintiffs'
property enclosed by Defendants' barbed wire fence until the Complaint is fully
adjudicated or a settlement agreement approved by the Court is entered into the Record.

It is so ORDERED this _ _ _day of November 2018.

Judge Robert Brody
Presiding Judge
Fifth Judicial District of the State of Idaho in and for Minidoka County
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Smith, Derik L <DerikSmith@packagingcorp.com> July 27, 2018

to me, chisholm
Cari,
I would like to clarify our understanding of some of the statements you have made.
You mentioned multiple times that the T-post I placed is not substantiated by a survey marker.
That is incorrect. There is a survey marker that was placed by a licensed surveyor at the base of
this t-post. I placed the T-post there (after talking with you and emailing you my survey, shortly
after 12 noon on April 21, 2018) so that I could find the survey marker after the grass and weeds
grew up around it. The only T-posts that have been placed without substantiating survey
markers are those that you placed on my property with "no trespassing" signs.
You stated "As it stand now our boundaries split the large tree which is approximately 40-50 feet
from the T post you placed on my property. At that point the angle veers sharply to the
southeast." If it veered from this tree to the Southeast, that would put it in my alfalfa field. But
it doesn't veer at all. Your statement that it veers at all is not supported by any facts, surveys,
legal descriptions etc. The legal description on your deed describes our shared boundary as
starting at the 16th comer (point in the middle of the road) "Thence North 89*09' East for 613.75
feet to a point". That is a straight line, not a line going through a tree and then veering
anywhere.
You also wrote "I also believe that your survey was started at the east survey marker instead of
the correct starting point at center of the road at 125W". This is not a correct statement. I have
provided you my legal description and it uses the same beginning point as the legal description
on your deed. The 16th comer in the middle of the road, or the point you call "the correct starting
point."
You stated "My main and only concern is that I will not accept any agreement or settlement that
relinquishes a portion of my garden spot, grape patch, my front yard and my driveway" and
"Unless you can come up with a reasonable settlement plan or offer that does not infringe on my
garden spot, my grape patch, my front yard and my driveway, I think we are at an impasse."
Please review the attached aerial photo I took. The black line connects the two points of my
survey (the point in the middle of 125 West and the survey marker next to my T-post. This line
clearly shows where our boundary is between these points. It appears to me that your "main and
only concern" is satisfied by my survey as this line does not infringe on your driveway or grape
patch (circled on the attached photo). I don't know where your garden spot is but nothing
between this line and my alfalfa field is tilled, cultivated, or planted.
Please identify on this photo where your garden spot is and where you believe the property line
to be.
Derik Smith
208.816.3584

Page 189

Page 190

Page 191

Page 192

Page 193

Page 194

Page 195

Page 196

"'"---..~'-'
--~,
tt

.09S24E077

IT~(DAVID.,LE

oi;i't"'i~e>~t:~

GT$ :-

f 1.i::.:. li-<t.

A

PH l<'J'\ L.

MuhJ:>aK..ti__, :CvAt-t~

l_tJ fQ,~N\A -r, o,J ~~.s

f',',A.Cl:::L

irJ fo11...Ml\" Tlo,J

7".f::,.£-\

5>'/S'l"t=/11,

tJI~

RP09S24E070345

l::~

RP09524E070420

RP09S24E070730

~1.

z

•,..

.

n

,.,.
,

:!
~

CAA.L

N

?..'7C..tJ

I;:.

br' AtJ\-rA

t2..S&.J

owJ::;J

~

3.0<\ A<!tl::.~

'JI

~

t-f\

' ,-

.JI

'-?\ ~
.JI

"

RP09S24E070370

RP09524E071150

- -

~\ \

Ptt-i)~

s

\RP09524E071840

-

t:- f5 # c. t::
,_,,

,-

......:..

.

\ I
:t)
"f,v~

BAR§"' i)

I.<,)'~

W'Ay

i--- - -

,1.1.11,vt~ ,,.o,,,Jv,.,/'l\t, -p) r

.:Okfl.. 1 K

_.(;- e 1::. rt t4'\ -7 _
~

SM1,14

,13•15

~

f1£..rRF-A.

RP09S24E071201

'"J t:~\<:I.\

ht-L.D

RP09S24E071950

n, tt
,1>-S-<it>"--0 /GM!:,/ D6.s.K.. ,.::,t"f~i,-11 dl:)K A I,. ~TML
I I TA 'I- • r UA H (::, • Ge:. V / G Is / t°A (2 C£: '- m ~
C. ?M

".t'i>C-\tt.:st°...,(LCl:cl.S

f-¼ --7'"'1"' p

s:

.I::_

,r. ~,.JC k

\ : _, - _, - - -· !:ii--" )(_ (
·•I Crll'-l)>
.J pµ f" l-Jt.'1';

-- ---- - --

S,,vt l ( ! i

_O
Bl
166
2-49
Printed on 11 / 1 / 2018

C \-l It.:}

\

o\J\,;~""""

f. "f. 1!,_ T, ':, '

-

;_ I \

Page 197

·-

VI

t!O'f

rs .

2'1,4'/s' f\(flbSi,.

i

I

MINIDOKA COUNTY, IDAHO
FILED

NOV 14 2018
5TH JUDICIAL DISTRICT COURT
MAGISTRATE DIVISION

Plaintiffs Pro se
Carl Eric Owen and Anita R. Owen
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

)

CASE NO. CV34-18-756

)
)

Plaintiffs,
vs.

I

DERIK L. SMITH and JESSICA R.
SMITH,

)
)
)
)

Plaintiffs RESPONSE TO
DEFENDANTS ANSWER TO AMENDED
COMPLAINT AND PLAINTIFFS
ANSWER TO DEFENDANTS

Defendants.

Defendants filed a combined Answer to Plaintiffs Amended Complaint and a
Counterclaim. COMES NOW Plaintiff hereafter Owens and responds and answers.
Defendants answered Owens Amended Complaint with Eight Defenses. Owens will first respond
to the Eight Defenses and then answer Defendants' Counterclaim.

FIRST DEFENSE
"The Amended Complaint fails to state a claim for which relief may be granted in favor of
the Plaintiffs and against the Defendants."
Response: Defendants first defense not definitive and is neither an admission or denial of Owens
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Amended Complaint. The defense uses the language of a l 2(b )(6) motion to dismiss without
making a motion. By asserting this defense Defendants are alleging that under no circumstances
could the claim for relief be granted against the defending party. Putting forth a conclusory
statement without any explanation is insufficient for dismissal of Owens claim. Owens have
charged Defendants with unlawful trespassing, taking of Owens real and personal property and
causing damages to Owen's property while Owens were not present and erecting a barbed wire
fence while knowing that Defendants claim on Owens property was in dispute and heading to
Court for resolution. Owens have stated genuine material facts in dispute that require a trier of
fact to decide. Defendants have not offered any set of facts to support a 12(b) (6) dismissal.

SECOND DEFENSE

!.:.."Defendants deny the allegations of Paragraph IA of the Amended Complaint.
Plaintiffs incorrectly claim that David Nichols arranged to sell the parcel described on
Exhibits 1 and 2 to Plaintiffs. David Nichols had filed Chapter 7 Bankruptcy Proceedings
and had no authority over the property described on Exhibits I and 2. Exhibit 2 shows
that Plaintiffs acquired the property from Gary L. Rainsdon, the Chapter 7 Bankruptcy
Trustee, "as is and without representation or warranty, express or implied," as shown on
page 2 of Exhibit 2. (Page 2 of Exhibit 1 and Page 2 of Exhibit 2 are missing on the
service copies but were attached to the original Complaint).

Response: David Nichols was still living on the property that Plaintiffs purchased during and
after Plaintiffs purchased their property. He arranged with the Realtor Firm (Century 21) for the
property to be sold to Owens through his Bankruptcy trustee. At trial David Nichols and a Title
one insurance official will testify to this fact at trial. Exhibit (1) only consisted of one page (a
Warranty Deed). There was no page 2 of Exhibit 1. Exhibit 2 consisted of one page (Bankruptcy
Trustee Deed). There was no page 2 of Exhibit 2.
2 (a). In response to Paragraph IB, Defendants admit that Desert West Land Surveys was
contracted by Westerra to survey the 27.48 acre parcel ofland South of Plaintiffs" land.
Defendants do not understand the remaining portion of the first sentence of Paragraph IB,
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and therefore deny the same.
(b). With respect to the second sentence of Paragraph IB, Defendants deny the same. The
language of Exhibit 3 speaks for itself. Defendants admit the allegations of the final
sentence of Paragraph IB.

Response: Defendants claim they do not understand the remaining portion of the first sentence o
Paragraph IB. The remainder of the first sentence of Paragraph lB simply states:" ... land to the
south of Owens land visually separated by an irrigation pipeline and a berm" Defendants land to
the south of Owens land has a highly visible irrigation pipeline and a berm . The pipeline
irrigates Defendants alfalfa field and the berm separates and protects the two parcels ofland from
irrigation water going onto Defendants or Owens land. Owens are unable to offer an explanation
or clarification with more simplicity where Defendants can understand.
3(a). "In response to Paragraph IC, Defendants admit the first sentence. The
conversation took place April 21, 2018, approximately 10 days after the Defendants
purchased their property. The discrepancy between the two lengths is based on a survey
error which generated the legal description for the parcel described on Exhibit 2."

Response: Defendants state a survey error but provides !!!! proof of any survey error.

(b) Defendants deny the remaining allegations of Paragraph 1C.

Response: Defendants appear to deny that Owens legal description at Exhibit 2 describes the
North line as 176.6' and that the legal descriptions between Exhibits 2 and 3 show different
survey degrees and coordinates. Exhibits 2 speaks for itself and do show Owens North line as
176.6' (rec) in length. Any review of the exhibits will show that the legal descriptions do show
different survey degrees and coordinates.

4. "Defendants admit the allegations of Paragraph ID of the Amended Complaint on the
assumption that the reference to the 609.94-foot East point boundary line of Plaintiffs'
property refers to the Southeast comer of Plaintiffs' property based on Exhibit 3."
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Response: Owens accepts Defendants admission with the exception of the insinuation that
Plaintiffs property ends at 609.94-foot East point boundary line. One of the issues in the
boundary dispute is that the 609.94- foot marker shown on Exhibit 3 is in error as both Exhibits
(I) and (2) show clearly that Plaintiffs true East point boundary line ends at 613.75' instead of

Defendants claim that it ends at 609.94'.
5. "Defendants admit the allegations of Paragraph IE of the Amended Complaint. "

6.(a). "In response to Paragraph IF of the Amended Complaint, Defendants admit that
the Defendant, Derik Smith, erected a barbed wire fence along a portion of the surveyed
common boundary of the property of Plaintiffs and the property of Defendants, as
established by the Desert West survey It did not extend through the Plaintiffs' front yard.
Defendants deny that the fence enclosed and deny that it took any of Plaintiffs' personal
property or front front(sic) yard trees and deny that the Plaintiffs' fence was cut at the
south end during erection of the barbed wire fence. Defendants deny that there was any T
post placed on Plaintiffs' property. The T post was within the property of the Defendants.
The survey stake at the southeast corner of Defendants' property was on the boundary
line between the property of Plaintiffs and the property of Defendants."

Response: Defendants fail to admit that Defendant Smith erected the barbed wire fence while
Owens were not present and while knowing that the boundary line was in dispute and posted with
No Trespassing signs. Despite Defendants claims that there were no "t posts" placed on Owens
property, the 22 "t posts" were in fact placed on Owens property and are still in place. Denial of
facts does not change the facts. Owens will provide at trial pictures to show the T posts placed by
Defendants. Affidavits and testimony of neighbors and the prior owner of Owens property will
confirm that Defendant did in fact fence off Owens personal property. An inspection of the
barbed wire fence will show that it runs through Owens front yard enclosing a large portion of
Owens front yard and front yard trees up to the edge of their driveway. Defendants denials of
taking Owens personal property conflicts with their statements and request to dispose of the
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property enclosed by their barbed wire fence. Denials do not change the actual and provable
facts
(b)" Defendants admit that the boundary had been staked by Defendants'
surveyor on September 14, 2018, but there was no new survey done."
Response: Prior to September 14 only one surveyor stake was placed on Plaintiff's property

at the 609.94' point of Plaintiff's 613.75' line. On September 14, 2018 many surveyor stakes,
t posts, large wooden fence posts and a 3-strand barbed wire fence was erected beginning at
Plaintiff's driveway and extending east and enclosing and taking a large portion of Owens
front yard, trees and personal property. Defendants admit there was only one survey done.
The fact that the one and only survey has the following disclaimer negates Defendants
reliance and actions taken as the survey (Exhibit 3) was merely a survey of convenience to
close a real estate transaction and was not in accordance with normal survey standards of title
searches etc.
"This survey was completed by the surveyor without the benefit of a title policy, title
commitment or any other form, title search, easements, encumbrances and other special
exceptions to the property have not been provided to or researched by the surveyor. This
survey was not completed to the ALTNACSM standards. Surveyed property is subject to all
easements and encumbrances and any other special exceptions currently existing or of public
records"
Had a proper survey been done in accordance with accepted survey standards, title searches
would have been conducted to ensure that land claimed did not encroach or take property of
adjoining landowners. Defendants claims based on a survey with the above disclaimer ignored
adjoining property lines recorded since 1979 and laid claim to land to which they were not
entitled by relying on the Exhibit 3 survey with the many disclaimers cited above.

7. "Defendants admit the District Court has jurisdiction over the above entitled matter."
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8(a) " In response to Section III of the Amended Complaint entitled statements of the
claim, Defendants deny the allegations of Paragraph IA, IB, IC and ID."

Response: Denial of actual and provable facts does not change the facts to non-facts.

(b) "In response to Subparagraph IE under statements of the claim. Defendants
acknowledge they use a buried irrigation water pipe under the West end of the property of the
Plaintiffs for which there is a not a recorded right-of-way, easement or written permission. The
pipeline was installed many years before Plaintiffs acquired the property described on Exhibit 2.
The pipeline was installed with the knowledge and permission of Plaintiffs' predecessors in title
to relocate a point of diversion for the property of Defendants from the Minidoka Irrigation
District B-1 canal to deliver irrigation water to the property of Defendants."

Response: Defendants allege that the pipeline was installed with the knowledge and permission
of Plaintiffs' predecessors in title ..... " The previous owner since 1979, David Nichols, will
testify under oath at trial that Defendants statement is not true. Plaintiffs and the previous owners
of Plaintiffs property also used, maintained, mowed and cultivated Defendants claimed strip of
property openly and notoriously for over 40 years without objection from the previous owners of
what is now Defendants adjoining alfalfa field. If Defendants choose to use the defense and
argument that "the pipeline was installed many years before Plaintiffs acquired the property; the
same argument could be applied for Plaintiff and the previous owner using the land claimed by
Defendants for many years before Defendant acquired the property in April, 2018. Defendants
can show no recorded proof of a right-of-way, an easement or written permission for their
pipeline that is on and under Owen's property. The previous property owners irrigated the alfalfa
field by way of ditch irrigation at the south of their property which did not encroach on the
previous owner or Owens land. of permission provided. Get through discovery.
(c)"It is impossible to determine whether the allegation of the last sentence
under Statements of the Claim will be true or false. Defendants, therefore, deny
the same."

Response: If it is impossible for Defendants to determine whether the allegation of the last
sentence under Statements of the Claim will be true or false; then their statement confirms that
there are genuine material facts that must be decided by a trier of fact.

THIRD DEFENSE
9. "The Plaintiffs are under a misconception of the survey issues involved in the case. The survey
used to generate the deed which is attached to the Amended Complaint as Exhibit 2 was prepared
by Idaho Land Surveys in 1978. That survey and the March, 2018, survey by Desert West both
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reference the Southwest comer of the Northeast Quarter of the Northeast Quarter of Section 7,
Township 9 South, Range 24 East of the Boise Meridian, Minidoka County, Idaho. The correct
location is a fact to be established by recognized survey protocol. It is located in the right-of-way
of County Road 125 West in Minidoka County Idaho. The surveyor for Idaho Land Surveys
incorrectly located the Southwest comer of the NEl/4NEl/4 of Section 7 approximately 1.1 feet
South and 3.8 feet West of the correct location. As a result, the southern boundary of Plaintiffs'
property overlaps the Northern boundary of Defendants' property by approximately I' at the
county road right-of-way according to the surveys and deeds of Plaintiffs and Defendants. The
discrepancy tapers to an overlap ofO' at the Southeast comer of Plaintiffs' property. The
Southeast comer of Plaintiffs' property is located at the same point under both surveys. A second
result is that the length of the Plaintiffs' South boundary appears as 613.75' in length from West
to East on Plaintiffs' deed rather than 609 .34' as shown on the Desert West survey and
Defendants' deed. Plaintiffs are not entitled to assert a claim of trespassing against Defendants
on land South of the boundary line between the property of the Plaintiffs and Defendants,
because Defendants are owners of record of that property. Plaintiffs' claim of a boundary by
acquiescence has not bee( sic) adjudicated and is opposed by Defendants."
Response: Defendants THIRD DEFENSE is arguing facts not in the record and provides no

proof for their claims. They cite a 1978 Idaho Land survey and claim the survey was in error
without providing the survey or showing any proof that the survey was in error. Defendants are
claiming a wide strip of land to the north from the water berm and pipeline and then admitting
that there are survey differences and errors. If such errors exist then Defendants cannot claim
land where they admit have survey errors. Stated survey errors do not prove or establish
ownership of disputed land for Defendants. If there is in fact an overlap of Plaintiffs property of
defendant's property as Defendants state; then there is a valid dispute in which defendants
engaged in self- help and claimed property in dispute when they admit there is an overlap.
Defendants state there is a 1.1 foot discrepancy to the south of the beginning point would add
property to Plaintiffs legal description and make Defendants survey stakes and fence invalid. Any
overlap constitutes a discrepancy on land claimed and fenced off by Defendant. Defendants cite
various survey errors but do not offer any proof to substantiate the claimed errors. The legal
descriptions of Owens property (Exhibits I and 2) and Defendants property (Exhibit 3) show
different degrees and coordinates and Defendant has offered no reasons for his legal description
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to be accepted over Owens legal description.

FOURTH DEFENSE
I 0. "Defendants have not attempted to appropriate or exercise dominion and control over any
of the Plaintiffs' personal property which is located within the surveyed boundary of
Defendants' property. Plaintiffs are free to remove their personal property to their own side of
property line. "

Response: Owens personal property is enclosed by a 3-strand barbed wire fence erected by

Defendants for the sole purpose of exercising dominion and control of Owens property. Owens
insist that the property unlawfully taken by Defendants remain enclosed by the barbed wire fence
as the property is relevant evidence which will prove Owens claims at trial. Facts win out over
allegations.
FIFTH DEFENSE

11. "Exhibit 4 of Plaintiffs' Amended Complaint shows the series of posts installed by the
Plaintiffs within the surveyed boundary of Defendants' property after Defendant, Derik
Smith, installed the T post on Defendants' surveyed property at the Southeast comer of
Plaintiffs' property. Plaintiffs were the only trespassers when they initiated hostile and
aggressive action attempting to exclude Defendants from use and occupancy of their own
property."

Response: Owens posted the No Trespassing signs at the east end of the disputed boundary lines

only after Defendant stated his intention to fence off a wide strip of land claimed which would
intrude on Owens garden spot, grape patch, front yard, front yard trees, asparagus patch and
driveway. Owens have not trespassed and have not initiated or engaged in hostile and aggressive
action. The No Trespassing signs were posted to prevent Defendants from erecting a fence
through disputed property until the dispute could be settled informally or through Court action ..
Obviously, Defendant was not prejudiced or deterred by the No Trespassing signs as he ignored
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them and on September 14, 2018 placed a hostile 3-stand barbed wire fence through the disputed
land and fenced off and deprived Owens of both real property in dispute and unlawfully took
Owens personal property now fenced off by Defendants hostile actions.
SIXTH DEFENSE
12. (a) Plaintiffs are attempting to assert a claim of ownership of property South of the
South boundary of their property by claiming that the East boundary of their property, as
surveyed by Idaho Land's survey is 176.6' from the Southeast comer of the Plaintiffs'
property to the middle of the B-1 canal. Plaintiffs measured approximately 153.6 feet
from the middle of the canal to the survey stake at the East end of the common boundary
of property of Plaintiffs and Defendants. Defendants allege that the Plaintiffs are likely
not making the correct measurement. Even if they were, the discrepancy between the
recorded length of East boundary of the Plaintiffs' property and the actual measurement
from the Southeast comer of Plaintiffs' property to the middle of the canal would be an
additional survey error and would not have the effect of moving the South boundary of
Plaintiffs' property to the South.
Response: Owens are not attempting to claim any ownership by citing their true east boundary

line ending at 176.6 feet. This fact is shown on Exhibits 1 and 2. By ignoring Owens recorded
legal description, Defendants are attempting to claim approximately a 23-foot strip of Owens
land. There would be no moving of Plaintiff's property to the South. Plaintiffs south line
recorded on legal descriptions since 1979 (ref) has not changed. Defendant's defective survey
with disclaimers is not a reliable document. Defendants surveyor could not locate the ½ inch
rebar showing Plaintiffs east property line of 613.75 because for some reason, the surveyor
believed Owens east boundary length was 609.94'. A 1/2 "rebar at the east 613.75- foot point
cannot be found by looking at the erroneous 609.94' point. A survey done correctly must ensure
that when placing markers, that they do not intrude upon another property owners land.
Defendants repeatedly cite survey errors but produce no proof of such errors. Professional duty
and due diligence were evaded by Defendants surveyor by including a disclaimer on the survey
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to avoid being held responsible for errors.

(c) "An error in the length of the surveyed East boundary of the Plaintiffs'
property would not entitle Plaintiffs to assert a claim to any property of Defendants." Note:
Defendants paragraph 12 above did not include a 12 (b) subparagraph.

Response: Owens have never attempted to lay claim to any property of Defendants. The true fact
is that by Defendant placing an erroneous marker at the 609.94' east point instead of marking
Owen's east boundary at the correct and recorded point of613.75' point, Defendant claimed
Owens property. Defendants claim at the east end based on an erroneous survey error is claiming
approximately 4' feet of Owens property as well as claiming a strip of approximately 23' of
Owens North property.

SEVENTH DEFENSE

14.
(a) "Plaintiffs appear to have been using small portions
of Defendants' land to the South of the common boundary intermittently from the time they
acquired title to their property from the bankruptcy trustee in 2008 until the present."

Response: Owens and the prior owner of Owens land have used, mowed and maintained the
property in dispute openly and notoriously without objection for over 40 years. The use of the
disputed property has been continuous and not intermittent as claimed by Defendants for the last
40 years.
(b.) "Plaintiffs have not paid property taxes nor irrigation assessments on
property South of their South boundary."

Response: Owens have paid taxes on the disputed property for over IO years. The previous
owner, David Nichols paid taxes on the disputed property for 30 years and his father, Bill
Nichols paid taxes on the disputed property back to the l 960's. See Exhibit (I) showing Owens
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tax parcel with the southern boundary line shown on the property they have paid taxes on for
over 10 years.
(c.) "The property of the Defendants has been irrigated with a sprinkler irrigation
system for many years."

Response: Owens and the previous owners of Owens land have flood irrigated their property up
to the berm and pipeline separating the two properties for over 40 years. The berm separating the
two properties has prevented both parties irrigation water from going onto each other's property.
Prior to Defendants irrigating with a sprinkler system, their land was ditch irrigated at the east
end of their alfalfa field.
(d.) Defendants property receives Minidoka Irrigation District irrigation water
from the MID 8-1 canal through a buried mainline parallel to Minidoka County
Road 125 West of the Northwest corner of Defendants' property.

Response: Defendants fail to mention that the buried water line is on and under Owens land
without benefit of a recorded right-of-way, easement or written permission.
(e.) "For convenience in farming the property of the Defendants, Defendants
and their predecessors in title and their tenants have run a portable mainline
along the South side of the trees near the North boundary of Defendants'
property to distribute water to wheel lines which irrigate the property of the
Defendants. The mainline was located to South of the trees to avoid the
difficulty of attaching, detaching and re-attaching feeder hoses from the
portable mainline to the ends of the wheel lines past each tree, as they would
have been required to do if the mainline had been placed North of the trees
on Defendants' property. "

Response: The "portable mainline (water pipe) along with the berm between the two properties
have long been recognized and accepted as the common boundary line between the two
properties even though at the west end of the properties the water pipe has been placed on and
through Owens property. Defendant claims that the trees to the north of the water pipeline belong
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to them. The trees were planted north of the water pipeline by the previous owner to establish a
visual boundary between the two properties. David Nichols, previous owner, will testify to this
fact at trial. Defendants cite "convenience in farming". Defendants have claimed and fenced off
Owen's ability to move his tractor to the west of their property for maintenance and upkeep of the
entire west portion of Owens land. The tractor and lawnmower access from the east to the west
of Owens property has been in place and unimpeded for decades until the recent erection of a
barbed wire fence blocking the access.

(f.) "Defendants and their predecessors in title have been indifferent to the
use of the strip ofland between the common boundary of Plaintiffs and
Defendants and a berm and the trees which are situated on the Defendants'
property. The intermittent use by the Plaintiffs and their predecessors in title
of the strip ofland between the berm and the surveyed common boundary
does not create an agreed boundary between the Defendants and Plaintiffs
for their respective parcels of property. "
Response: Owens and the previous owner maintained and used the disputed property for over 40

years. The use was constant ,not intermittent. The indifference and lack of objections to over 40
years of constant use and maintenance of the strip of land north of the berm and water pipe by
Defendants predecessors infers an accepted boundary consisting of the berm and the water pipe .
Defendants claim the trees along the berm and water pipe belong to them. The trees were planted
on Owens property by the previous owner to establish a visual boundary close to and north of the
pipeline. Like the trees planted in Plaintiff's front yard, defendant is claiming the trees planted
from the west end of Plaintiff's property (middle of 125W) the mainline and berm has long been
recognized and accepted as being part of Owens and the predecessors of Owens land. A visual
inspection of the tree line starting at the west end of the two properties will clearly show the trees
were planted to the north of the beginning point for both properties (the middle of the 125W
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road). Until the dispute is settled, Owens are unable to flood irrigate their east property due to
Defendants fencing and claiming land north of the berm which controlled Owens flood irrigation
from going onto Defendants alfalfa field. As a result, Owens east portion ofland has dried up
and died. Once the dispute is settled, Owens will have to cultivate and replant their east property.

EIGHTH DEFENSE
If Plaintiffs are attempting to quiet title to the property between their boundary and the berm they
have failed to joint an indispensable party. The property of the Defendants described on Exhibit
"3" to the Amended Complaint is encumbered by a deed of trust in favor of Northwest Farm
Credit Service.

Response: As Owens suit clearly shows Owens are seeking removal of the barbed wire fence
placed by Defendants while trespassing onto know disputed property and compensation for
damages due for the taking of personal and real property resulting in damages to Owens land, his
right to use his water rights, and the fencing off and depriving Owens tractor access to the west
portion of their land for mowing and maintenance of their property. Owens will contact
Northwest Farm Credit Service and inquire if they believe it is necessary to join them in the
present suit. Owens will join and include them as a defendant if they feel the suit affects their
financing of Defendants Alfalfa field. Northwest Farm Credit Service had no part in the
trespassing onto disputed property and the damages caused by Defendants. Owens believe that
the trespassing onto known disputed property, unlawful taking and causing damages to Owens
property and the erection of a hostile barbed wire fence depriving Owens of real and personal
property is the responsibility of Defendants deliberate actions in violation of trespassing laws are
actions that Defendant must be held accountable.

An indispensable party is a party in a lawsuit whose participation is required for jurisdiction or
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the purpose of rendering a judgment. In reality, a party may be "necessary" but not indispensable.
For example, ifs/he claims an interest in the litigation, that interest may be impeded ifs/he is not
joined. That doesn't transform him or her into an indispensable party unless her absence threatens
some other party's interest. Often, an indispensable party is any party whose rights are directly
affected by disposition of the case. Many jurisdictions have rules which provide for an
indispensable party to be joined at the discretion of the judge. This is outlined in the Federal
Rules of Civil Procedure, Rule 19. Owens have no objections to joining Northwest Farm Credit
Service if they feel they have an interest in the litigation.

OWENS RESPONSE TO DEFENDANTS COUNTERCLAIM.

COUNTERCLAIM
The Defendants allege as follows:
COUNTI
1 . "Defendants are the owners of the property described on Exhibit "3" which is
attached to the Amended Complaint and incorporated by reference."
Response: Plaintiffs deny (I) above and in further response offer the following. Throughout the
various Court filings, Defendants blame survey errors as the cause of the disagreement and
dispute between Defendants and Owens. They cite numerous errors on previous surveys. The
Exhibit 3 survey has extensive disclaimers on the face of the survey showing that the survey
Defendants are relying on is at odds with Owens recorded legal description and numerous past
surveys. See the actual disclaimer language on page 5 above. By Defendants own statements and
admissions of survey errors throughout this case, they cast doubts on the real and true survey
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coordinates of the two properties. They have provided no proof of errors on Owens legal
description of their property. They have shown no evidence that their survey coordinates are
more correct than Owens.

2 . "Plaintiffs are asserting a claim of ownership for a portion of the property of the
Defendants described on Exhibit "3" because of an error in the survey by which they acquired
their property by the deed which is attached to their amended complaint as Exhibit "2", or
because they are asserting a claim of an agreed boundary South of their surveyed and deeded
boundary. Plaintiffs have unlawfully erected a fence and "no trespassing" sign on the property of
the Defendants. A photo of the fence is attached to Plaintiffs' amended complaint as Exhibit "4".
Defendants are entitled to have the fence removed by Plaintiffs."
Response: Plaintiffs deny (2) above and in further response offers the following: Defendants

state that there is an error in the survey by which Owens acquired their property. This is a much
repeated claim by Defendants yet they offer not a scintilla of proof to support their claim.
Plaintiffs further deny that they have erected a fence on Defendants property. The so called
"fence" is merely support posts with a cable to hold the posted signs of No Trespassing in an
attempt to keep Defendants from fencing off Owens property as they stated was their intention.
At the conclusion of the Court action, Owens will remove the No Trespassing signs. Owens deny
that Defendants are entitled to have the "fence" removed by Owens. Owens have seen no such
Court Order to that effect in the present case.

3. "Plaintiffs have a lawnmower and other items of personal property on the property of
the Defendants. The Defendants are entitled to have Plaintiffs remove their personal property
from the property of the Defendants or for the Defendants to dispose of Plaintiffs' personal
property located on the property of the Defendants."
Response: Owens deny (3) above and in further response offers the following:

Defendants claim at (3) above is directly contradicted by their admission at page 4 paragraph 5
above.
" Defendants deny that the fence enclosed and deny that it took any of Plaintiffs'
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personal property or front front(sic) yard trees and deny that the Plaintiffs' fence
at the south end during erection of the barbed wire fence"

was cut

Defendants counterclaim at (3) does not make any logical sense. First they deny taking Plaintiffs
personal property then state they have an entitlement to have Plaintiff remove their personal
property from Defendants property. Owens deny that their personal property is on Defendants
property as that matter is in dispute in the present complaint. Owens are not aware of a Court
Order giving Defendants an "entitlement" to have Owens remove their personal property which is
enclosed by Defendants hostile barbed wire fence erected without adjudication of the disputed
property. Defendants seem to assert they have a right to dispose of Owens personal property.
That is a ludicrous claim which is not supported by any factual data or a Court Order. When
Owens left home on September 14, their personal property was on their front yard. When they
returned, Defendant Derik Smith was erecting a hostile barbed wire fence enclosing Owens
personal property.
(4.)" Defendants are entitled to a judgment quieting title to their property described
on Exhibit "3" to the complaint and enjoining the Plaintiffs from further entering
and trespassing on the property of the Defendants and requiring Plaintiffs to remove
their personal property from Defendants' property."
Response: Owens deny (4) above. Owens does not understand where Defendants are getting all
their cited entitlements as Owens have not seen any Court Orders granting Defendants such
entitlements and the dispute has not been fully adjudicated as yet.
COUNT II
1 . "Defendants are entitled to have Minidoka Irrigation District irrigation water
conducted through a buried pipeline running across the property of the Plaintiffs parallel to
County Road 125 West near the County Road right-of-way from the Minidoka Irrigation District
B-1 canal. Defendants believe and allege that the main line was installed around 1979, with the
approval of the Minidoka Irrigation District and the consent of the then current owners of the
properties of the Plaintiffs and the properties of the Defendants.

2. The diversion facilities on the bank of the B-1 canal and the irrigation pipeline do
not interfere with the use and enjoyment of Plaintiffs' property by Plaintiffs.
3 . Defendants believe and allege that the pipeline was installed, pursuant to a request
for a change in the point of diversion for irrigation water for Defendant from the B-1 canal by
Plaintiffs' predecessors in title.
Pursuant to Section 42-1102 of the Idaho Code,
Defendants are entitled to continue to use, operate, repair, maintain and replace the diversion
facilities on the bank of the B-1 canal and the buried irrigation pipeline across the property of the
Plaintiffs parallel to County Road 125 West."
4.

Response: Owens deny Defendants COUNT II in its entirety and demand that Defendants
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provide either a recorded right-of-way, a recorded easement, or a recorded written permission to
have their pipeline on and under Owens property. Defendants claim yet another entitlement but
fail to provide any supporting proof supporting the entitlement. Defendants cite several beliefs in
Count II above but offer no proof or supporting data to explain what data they are using to
support their beliefs. Defendants state that the installation of the pipeline on and under Owens
property was based on a request by Plaintiffs predecessor in title. Plaintiffs predecessor in title is
David Nichols who will deny this allegation at trial under oath.

WHEREFORE OWENS PRAY AS FOLLOWS:

I. That Defendants be found guilty of trespassing onto disputed posted land while
Owens were not present and by aggressive self-help action unlawfully took and fenced in with a
barbed wire fence both real and personal property of Owens that Defendants knew was in dispute
and the dispute had not been adjudicated. Owens request treble damages for Defendants willful
violations ofldaho Code Section 6-202.
2. That Defendants be held liable for damages to Owens land and personal property

g.

That Defendants take nothing by their Counterclaim and that the same be dismissed

with prejudice.

J:f.

That the Court enter a judgment and award Owens full value of all damages proven

at trial and order the removal of Defendants hostile 3-strand barbed wire fence and return of real
and personal property unlawfully fenced off and taken. That Owens be reimbursed for personal
property that was fenced off by Defendants fence but now missing. Amended Complaint, and
that Defendants be allowed to remove Plaintiffs' signs and posts and personal property from the
property of the Defendants.
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r.

That Owens be awarded costs, fees and any attorney fees incurred for this action.

6.

For any such further relief as the Court may deem just and proper.

Dated this 14th day ofNovember, 2018

Respectfully submitted,

C:Sz. ~~~ ~ i f ~
Carl E Owen and Anita R. Owen

n1_:_ ... :££_ A--··· __ ..__ r,,_c __ _. __ .,__

11, _ _ _ _ _ _ _ ..__

...

L_

r---•-:-.a. ---' r._c __

Page 215

.J __ ..__ ,... ___ .._ ___ 1_: __

n--- -,o

CERTIFICATE OF MAILING
th

I hereby certify that on the 14 day of November, 2018, I served a true and correct copy
of Plaintiffs response to Defendants ANSWER AND COUNTERCLAIM via First Class
Mail upon:

Donald J. Chisholm, Esquire Chisholm
Law Office 223 East Main Street P.O.
Box 1118 Burley, Idaho 83318
Telephone: (208)678-9181 Fax:
(208)878-4998 Email:
chisholm@pmt.org ISB # 1134

Carl E. Owen and Anita R. Owen
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